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FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


REPORT OF THE SECRETARY OF 


CONFERENCE OF DELEGATES OF 


LOCAL BAR ASSOCIATIONS 


To the President and Members of the Florida 
State Bar Association: 

Pursuant to the Constitution of the Conference 
of Delegates of the Local Bar Associations, I beg leave 
to report to you that on Thursday, March 14th,.A. D. 
1929, there was held in the City of Miami, a Con- 
ference of the Delegates of Local Bar Associations 
of the State of Florida. Every Local Bar Association 
in the State, whose existence was known to the Sec- 
retary, was invited to send delegates to the Confer- 
ence. 

There were in attendance at the Conference rep- 
resentatives from fifteen local Bar Associations, as 
follows: 

Dade County Bar Association 

Palm Beach County Bar Association 
Broward County Bar Association 

Polk County Bar Association 

17th Judicial Circuit Bar Association 
St. Petersburg Bar Association 

East Volusia County Bar Association 
Hillsborough County Bar Association 
Lakeland Bar Association 
Clearwater Bar Association 

Martin County Bar Association 
Jacksonville Bar Association 

Lee County Bar Association 

Alachua County Lawyers Club 
Manatee County Bar Association 

In addition to the more than fifty delegates pres- 
ent, there were twenty-three non-delegates, but all 
members of the Bar of Florida, in attendance upon 
the conference. 

The following interesting program was followed 
as a basis of Round Table discussions: 

“Law ought to be Law,” by Hon. O. K. Reaves, 
of the Tampa Bar. 

Report of Committee appointed at the Orlando 
Conference, to investigate the rule making power, 
by Hon. Charles O. Andrews, of the Orlando Bar. 

“Shall the Supreme Court be Invested with 
the Rule Making Power,” by Hon. Vincent C. 
Giblin, Judge of thé Circuit Court of the Twenty- 
second Judicial Circuit. 

“Needed Reforms in Criminal Procedure,” by 
Hon. Charles M. Durrance, State’s Attorney of 
the Fourth Judicial Circuit. 

“Proposed Changes in the Law Journal,” by 
Hon. J. C. Cooper, Jr., Editor. 

Dr. J. J. Tigert, President of the University of 
Florida, and the Hon. Arthur Y. Milam, of the Jack- 
sonville Bar, who were to have appeared on the pro- 


gram, wired that they were unavoidably detained. 

Judge Charles O. Andrews reported for the Com- 
mittee appointed at the Orlando Conference to study 
the question of giving the rule making power to the 
Courts. His report favoring the giving of such power 
to the Supreme Court and a Judicial Council, is at- 
tached hereto and made a part of this report. 

In the Round Table discussion on the question of 
the rule making power of the Court, Judge Cary B. 
Landis, of DeLand, discussed the question of consti- 
tutionality and expressed the opinion that a law giv- 
ing the rule making power to the Supreme Court 
would be constitutional, and expressed the further 
conviction that the rules of procedure should be uni- 
form throughout the State. 

S. P. Robineau, of the Miami Bar, raised the ques- 
tion of the advisability of giving the Courts unlimited 
power to make the rules of procedure. 

Charles A. Morehead, of the Miami Bar, traced 
the rule making power of Courts from the early He- 
brew Courts through the Roman law down to the 
present time, arriving at the conclusion that if the 
rule making power were given to the Supreme Court 
alone, that that tribunal would not prepare and pro- 
mulgate such rules, as shown by the experiences of 
other States. He thought that the work could better 
be done by a Judicial Council working in conjunction 
with the Supreme Court. 

Upon motion duly made and carried, the report 
and recommendations of Judge Andrew's Committee 
were approved and the Conference by resolution rec- 
ommends to the Florida State Bar Associationn that 
it propose to the Legislature of Florida that a con- 
stitutional amendment be submitted to the electorate 
and that immediate legislation be enacted to the end 
that the sole rule making power be placed in the 
hands of the Supreme Court, and to assist the Court 
in this work a Judicial Council be created, said coun- 
cil to be composed of a cross-section of the bench and 
bar of Florida. 

Hon. Charles M. Durrance, State’s Attorney of 
the Fourth Judicial Circuit, in his address recom- 
mended the following criminal procedure: 

1. That there be a limitation on the number of 
writs of error that might be sued out: 


2nd. That there be a definite limitation, within 
a reasonable number of days, within which the Court 
must pass on motions for new trials; 


3rd. That the time for preparing and presenting 
bills of exceptions shall be limited to a reasonable time 
and not be permitted to extend over many months and 
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Section 1. That the Clerk of the Circuit Court in 
gach County of this State be and he is hereby author- 
ized to file in his office notices of liens for taxes pay- 
able to the United States of America, and certificates 
discharging, partially discharging or releasing such 
liens. When such notice is so filed such Clerk shall 
enter the same in an alphabetical Federal Tax Lien In- 
dex, showing on one line the name and residence of 
the tax payer named in such notice, the Internal 
Revenue Collector’s serial number of such notice, the 
date and hour of filing, and the amount of tax with 
interest, penalties and costs. The Clerk shall file and 
keep all such original notices so filed in numerical 
order in a file or files and designated Federal Tax 
Lien Notices. When a certificate of discharge, par- 
tial discharge or release of any such tax lien, issued 
by the Collector of Internal Revenue or other proper 


REPORT OF SPECIAL COMMITTEE ON 


Orlando, Florida, March 8, 1929. 
To Honorable Robert H. Anderson, President, 
Conference Bar Association Delegates. 

Your committee of three delegates appointed at 
our recent Orlando conference to investigate and re- 
port, with recommendations in regard to the rule-mak- 
ing power of the courts, beg leave to submit the fol- 
lowing: 

1. That we propose and secure the adoption 
of a constitutional amendment permanently fix- 
ing the power to make rules of procedure, plead- 
ing and practice in the Judicial Department, 
where we shall be safe from statutory repeal and, 
thus, free to develop a system adequate to our 
needs, and we hereto attach a copy of such pro- 
posed amendment; 

2. Your committee further recommends that 
as too great a burden now rests upon our Su- 
preme Court to justify the devotion of any great- 
er portion of their time to the details involved 
in formulating rules for all the Courts of this 
State, together with the further fact that such 
power has been rather hesitantly exercised, that 
we recommend for passage a bill creating a per- 
manent Judicial Council whose personnel shall 
be carefully selected by the Supreme Court from 
a cross section of the Bench and Bar of Florida, 
whose duties it shall be to convene at stated pe- 
riods and upon definite agreement present its 
recommendations to the Supreme Court for per- 
manent adoption; that the three sources for our 
present court procedure—that of statutory, rules 
promulgated by Supreme Court and the Common 
Law rules of procedure—shall be systematically 
woven into a consistency that will be readily ac- 
ceptable for the efficient administration of jus- 


officer, is filed in the office of the Clerk where the 
original notice of lien is filed, the Clerk shall file such 
certificate and enter the same with the date of filing 
in said Federal Tax Lien Index on the line where 
the notice of such lien is entered, and shall perman- 
ently attach such certificate to the original notice of 
such lien. 

Section 2. This Act is passed for the purpose of. 
authorizing the filing of notices of liens in accordance 
with the provisions of Section 3186 of the Revised 
Statutes of the United States, as amended by the Act 
of March 4, 1913, 37 Statutes at large, page 1016, 
and any acts or parts of acts amendatory thereof. 

Section 3. All laws and parts of laws in conflict 
herewith are hereby repealed. 

Section 4. This Act shall take effect upon its be- 
coming a law. 


RULE-MAKING POWER OF OUR COURTS 


tice. A copy of such proposed measure is hereto 
attached. 

3. Your committee further recommends for 
passage the proposed bill submitted by the com- 
mittee on Judicial Administration and Judicial 
Reform of this Association. 

Respectfully submitted, 
Cc. ANDREWS, 
E. B. WARD, 
LEE GUEST. 


The proposed Constitutional Amendment and Bills 

are as follows: 
PROPOSED CONSTITUTIONAL AMENDMENT 

That Section 9 of Article V of the Constitution 
of the State of Florida, now obsolete, be amended to 
read as follows: ; 

Sec. 9. That the Supreme Court shall have the 
power to prescribe and adopt rules of procedure, 
pleading and practice for the courts of this State. 


A BILL TO BE ENTITLED 

AN ACT EMPOWERING THE SUPREME 
COURT OF FLORIDA TO PRESCRIBE, BY GEN- 
ERAL RULES, FOR THE SEVERAL CLASSES OF 
COURTS IN THIS STATE, THE FORMS OF PRO- 
CESS, WRITS, PLEADINGS, MOTIONS, AND THE 
PRACTICE AND PROCEDURE IN ACTIONS AT 
LAW AND IN SUITS IN EQUITY, AND PROVID- 
ING THAT ALL LAWS IN CONFLICT WITH SUCH 
RULES SHALL BE OF NO FURTHER FORCE OR 
EFFECT. 

BE IT ENACTED BY THE LEGISLATURE OF 
THE STATE OF FLORIDA: 

Sec. 1. That the Supreme Court of the State of 
Florida shall have the power to prescribe, from time 
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to time, by general rules, for the several classes of 
courts in this State, the forms of process, writs, plead- 
ings, motions, and the practice and procedure in ac- 
tions at law and in suits in equity. Such rules shall 
neither abridge, enlarge, nor modify the substantive 
rights of any litigants. They shall take effect at such 
time after their promulgation as may be designated 
-_by the Supreme Court, and thereafter all laws in con- 
flict therewith shall be of no further force or effect. 

Sec. 2. That all laws and parts of laws in conflict 
herewith are hereby repealed. 

Sec. 3. That this act shall take effect on its be- 
coming a law. 


A BILL TO BE ENTITLED 


AN ACT FOR SECURING A MORE EXPEDI- 
TIOUS AND EFFICIENT ADMINISTRATION OF 
JUSTICE: CREATING A JUDICIAL COUNCIL, 
PROVIDING FOR THEIR DESIGNATION, DEFIN- 
ING ITS DUTIES AND POWERS AND PROVIDING 
FOR THE ADMINISTRATION THEREOF. 

BE IT ENACTED BY THE LEGISLATURE OF 
THE STATE OF FLORIDA: 


Section 1. That a Judicial Council is hereby cre- 
ated which shall be composed of one Justice of the Su- 
preme Court; two Judges of the Circuit Courts, each 
of whom shall have served in such capacity for at least 
four years previous to such designation; four resident 
lawyers each of whom shall have practiced law in the 
State of Florida for at least seven years previous to 
designation; the Chairman of Judiciary A Committee 
of the House of Representatives, and the Chairman of 
Judiciary A Committee of the Senate. All members 
shall be designated by the Governor upon recommen- 
dation of the Chief Justice of the Supreme Court. The 
term of any member shall terminate upon his resigna- 
tion or failure to accept appointment within ten days, 
or upon such member ceasing to belong to the class 
from which he was appointed. All vacancies shall be 
filled by designation of the Governor upon the recom- 
mendation of the Chief Justice. 


Section 2. That the Judicial Council shall select 
one of its members as Chairman for such period as it 
may choose; and shall select a Secretary, who shall 
be an attorney at law well qualified and fitted for the 
collection of data and the systematic promulgation of 
recommendations relative to the rules of practice and 
procedure of the Courts in this State, who shall have 
his office at such place as may be designated by the 
Judicial Council, and his compensation shall be pro- 
vided by general law. The Judicial Council shall meet 
semi-annually and more frequently if necessary upon 
call of the Chairman or upon the written request of 
four members. : 


Section 3. That it shall be the continuous duty of 
the Judicial Council, (a) To survey and study the 
Judicial Department of this State, the volume and com 
dition of business in the Courts, the methods and rules & 
of procedure therein, the time elapsing between the § 
initiation of the litigation and the conclusion thereof, § 
the condition of the dockets and unfinished businegg 
at the close of the terms; (b) To receive and con. 
sider suggestions from Judges, Members of the Bar, 
Public Officials and citizens concerning remedial ruleg 
of procedure and practice; (c) To recommend meth 
ods of simplifying and making more effective Civil § 
and Criminal Procedure with and for the purpose of § 
expediting the transaction of Judicial business and @ 
eliminating unnecessary delays in the administration § 
of justice; (d) To submit from time to time to the 
Supreme Court recommendations as to changes in ruleg 
and methods of Civil and Criminal Procedure as may 
be deemed by the Council as beneficial for permanent 
adoption by the Supreme Court. 


Section 4. That the Judicial Council shall sub- 
mit to the Governor on or before January Ist of each 
year in which a Legislative session is required to be 
held under the Constitution a written report of the 
Council, upon needed changes in substantive laws, 
the conditions of business in the Courts, the condi- 
tions found to be defeating or deterring the admin- 
istration of justice, with recommendations concerning 
needed changes in the organization of the Judicial 
Department which are subjects for pertinent legisla- 
tion; also a report of adoptions of new or modification 
in rules of civil and criminal procedure, and suits 
in Equity. 

Section 5. That the Clerks of the various Courts } 
of Record in this State shall on request of the Judicial 
Council furnish such information relating to the dock- 
ets in their respective Courts and the condition of the 
legal business therein as may be deemed necessary 
upon blanks to be furnished by the Council; the 
Clerk’s charges for such reports shall be paid by the 
respective Counties and in the amounts as now re- 
quired to be made for copies of records. 


Section 6. That all members of the Council shall 
serve without compensation but shall be paid their 
actual and necessary expenses incurred in the per- 
formance of their duties. All bills and accounts of 
the Council including stationery and other necessary 
expenses shall be approved by the Chairman ‘and shall 
be audited and paid out of any funds in the State 
Treasury not otherwise appropriated. 


Section 7. That all laws and parts of laws in con- 
flict herewith be and the same are hereby repealed. 


_ Section 8. This act shall become effective upon 
its passage and approval by the Governor. 
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REPORT OF THE SECRETARY OF 


CONFERENCE OF DELEGATES OF 


LOCAL BAR ASSOCIATIONS 


To the President and Members of the Florida 
State Bar Association: 

Pursuant to the Constitution of the Conference 
of Delegates of the Local Bar Associations, I beg leave 
to report to you that on Thursday, March 14th,.A. D. 
1929, there was held in the City of Miami, a Con- 
ference of the Delegates of Local Bar Associations 
of the State of Florida. Every Local Bar Association 
in the State, whose existence was known to the Sec- 
retary, was invited to send delegates to the Confer- 
ence. 

There were in attendance at the Conference rep- 
resentatives from fifteen local Bar Associations, as 
follows: 

Dade County Bar Association 

Palm Beach County Bar Association 
Broward County Bar Association 

Polk County Bar Association 

17th Judicial Circuit Bar Association 
St. Petersburg Bar Association 

East Volusia County Bar Association 
Hillsborough County Bar Association 
Lakeland Bar Association 
Clearwater Bar Association 

Martin County Bar Association 
Jacksonville Bar Association 

Lee County Bar Association 

Alachua County Lawyers Club 
Manatee County Bar Association 

In addition to the more than fifty delegates pres- 
ent, there were twenty-three non-delegates, but all 
members of the Bar of Florida, in attendance upon 
the conference. 

The following interesting program was followed 
as a basis of Round Table discussions: 

“Law ought to be Law,” by Hon. O. K. Reaves, 
of the Tampa Bar. 

Report of Committee appointed at the Orlando 
Conference, to investigate the rule making power, 
by Hon. Charles 0. Andrews, of the Orlando Bar. 

“Shall the Supreme Court be Invested with 
the Rule Making Power,” by Hon. Vincent C. 
Giblin, Judge of the Circuit Court of the Twenty- 
second Judicial Circuit. 

“Needed Reforms in Criminal Procedure,” by 
Hon. Charles M. Durrance, State’s Attorney of 
the Fourth Judicial Circuit. 

“Proposed Changes in the Law Journal,” by 
Hon. J. C. Cooper, Jr., Editor. 

Dr. J. J. Tigert, President of the University of 
Florida, and the Hon. Arthur Y. Milam, of the Jack- 
sonville Bar, who were to have appeared on the pro- 


gram, wired that they were unavoidably detained. 

Judge Charles O. Andrews reported for the Com- 
mittee appointed at the Orlando Conference to study 
the question of giving the rule making power to the 
Courts. His report favoring the giving of such power 
to the Supreme Court and a Judicial Council, is at- 
tached hereto and made a part of this report. 

In the Round Table discussion on the question of 
the rule making power of the Court, Judge Cary B. 
Landis, of DeLand, discussed the question of consti- 
tutionality and expressed the opinion that a law giv- 
ing the rule making power to the Supreme Court 
would be constitutional, and expressed the further 
conviction that the rules of procedure should be uni- 
form throughout the State. 

S. P. Robineau, of the Miami Bar, raised the ques- 
tion of the advisability of giving the Courts unlimited 
power to make the rules of procedure. 

Charles A. Morehead, of the Miami Bar, traced 
the rule making power of Courts from the early He- 
brew Courts through the Roman law down to the 
present time, arriving at the conclusion that if the 
rule making power were given to the Supreme Court 
alone, that that tribunal would not prepare and pro- 
mulgate such rules, as shown by the experiences of 
other States. He thought that the work could better 
be done by a Judicial Council working in conjunction 
with the Supreme Court. 

Upon motion duly made and carried, the report 
and recommendations of Judge Andrew’s Committee 
were approved and the Conference by resolution rec- 
ommends to the Florida State Bar Associationn that 
it propose to the Legislature of Florida that a con- 
stitutional amendment be submitted to the electorate 
and that immediate legislation be enacted to the end 
that the sole rule making power be placed in the 
hands of the Supreme Court, and to assist the Court 
in this work a Judicial Council be created, said coun- 
cil to be composed of a cross-section of the bench and 
bar of Florida. 

Hon. Charles M. Durrance, State’s Attorney of 
the Fourth Judicial Circuit, in his address recom- 
mended the following criminal procedure: 

1. That there be a limitation on the number of 
writs of error that might be sued out; 


2nd. That there be a definite limitation, within 
a reasonable number of days, within which the Court 
must pass on motions for new trials; 


3rd. That the time for preparing and presenting 
bills of exceptions shall be limited to a reasonable time 
and not be permitted to extend over many months and 
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render necessary.” (2 Dall. U. S. 411). At the time 
of the above ruling procedure in England was con- 
trolled by rules enunciated by the Courts. 

Our Federal Supreme Court again had occasion 
to construe its power to make rules under the 17th 
Sec. of the Judiciary Act of 1789, which provided in 
part that “All the said courts shall have power to 
make and establish all necessary rules for the orderly 
conduct of business in said courts provided such rules 
are not repugnant to the Laws of the United States.” 
Chief Justice Marshall, referring to the point, said, 
“It will not be contended that Congress can delegate 
to the court or to any other tribunal powers that 
are strictly and exclusively legislative, but Congress 
may certainly delegate to others powers which the 
Legislature may rightfully exercise itself. The line 
has not been exactly drawn which separates those im- 
portant subjects which must be entirely regulated by 
the Legislature itself from those which a general pro- 
vision may be made, and power given to those who 
are to act under such general provisions, to fill up the 
details.” (10 Wheat. 1). The same Court said a little 
later, “Congress might regulate the whole practice of 
the courts if it was deemed expedient so to do, but this 
power is vested in the courts and it never has occurred 
to anyone that it was a declaration of legislative 
power.”. 

There are many instances in other states and our 
own, in which a legislative act has been upheld, which 
did nothing more than express a broad policy on the 
subject, leaving to other bodies, even where they are 
administrative in character, the power to enact rules 
and regulations governing. procedure and practice. 
There are very many réasons why the Legislature 


should not legislate in intricate detail upon all sub- | 


jects. The chief reasons may very properly be the 
inability of a legislative body to perform such minute 
functions owing to short biennial sessions with lack 
of time to study and investigate problems needing 
careful scientific study. The formation of proper court 
rules requires much experience and study and should 
be performed only by those who are thoroughly fa- 
miliar with the immediate needs. 

In addition to being always in session and not 
hindered by the delays and influences which are found 
always besetting legislative measures, the Court is 
likewise qualified through actual experience to form- 
ulate salutary rules. 

Whatever rule making power the courts of this 
State exercised up to 1845, when Florida was admitted 
as a State, a very striking provision appears in Art. 
II of our first Constitution, which provision was re- 
adopted in the succeeding Constitution of 1861 and 
1865. It provides as follows: 

“1. The power of the Government of the State 
of Florida shall be divided into three distinct de- 


partments and each of them confided to a separate 
body of Magistracy, to-wit: Those which are Leg- 
islative to one; those which are Executive to another: 
and those which are Judicial to another. 

“2. No person, or collection of persons, being of 
one of those departments, shall exercise any power 
properly belonging to either of the others, except in 
the instances expressly provided in this Constitution.” 

It will be observed that it specifically prohibited 
persons or collections of persons of one department 
“Exercising any power properly belonging to either 
of the others.” The only exception being that “In 
the instances expressly prohibited in this Constitu- 
tion.” A rather striking fact is that it was just seven 
years prior that Chapter 1096 of 1861, consisting of 
forty-seven sections, was enacted in this state, which 
statute appears to have been a slightly modified re- 
draft of the David Dudley Field Code of Procedure of 
the State of New York. Section 75 has been brought 
forward with each Statutory revision and now con- 
stitutes the fourth paragraph of Sec. 4682, Compiled 
General Laws of Florida, which provides that the Su- 
preme Court shall have power “and action taken by it 
thereunder shall have the force of law until otherwise 
provided by the Legislature: To make and prescribe 
such new or altered forms of practice, pleadings and 
proceedings for all courts of the state as it may think 
necessary”. Seven years thereafter—in 1868—Chap- 
ter 1628 was enacted, conferring upon our Supreme 
Court the power “to make rules for the issuing and 
return of process in all courts, not inconsistent with 
law: To regulate the maner in which judgments may 
be entered in all courts, such regulations te be not in- 
consistent with law.” 

_ Evidently, the last named act was intended to in- 
dicate that the courts could not adopt rules with ref- 
erence to process and judgments that was inconsistent 
with a statute on that subject. This statute was en- 
acted the same year the Constitution of 1868 was 
adopted, and Art. II, defining the field of operation 
of the three departments of government, was changed 
from the original quoted above to read, as follows: 
“The powers of the government of the State of Flor- 
ida shall be divided into three departments; Legisla- 
tive, Executive and Judicial; and no person properly 
belonging to one of the departments shall exercise any 
powers appertaining to either of the others, except 
in cases expressly provided for by this Constitution.” 

The Legislature, five years thereafter, enacted 
Chapter 1938, Laws of 1873; Sec. 12, of which pro- 
vides as follows: 

“Sec. 12. That nothing herein contained shall be 
construed to limit or abridge the power heretofore 
in or conferred upon the Supreme Court of this State 
to make, amend, annul or modify any and all Rules 
of practice or pleadings but on the contrary full power 
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js conferred on said Court to make any and all Rules 
of practice, pleadings and proceedings to carry out 
the provisions of this Act, and to prescribe, regulate, 
and control the practice, pleadings, and proceedings in 
the several Courts of this State.” 

The above seems to confer ample and sweeping 
power upon the Supreme Court, in fact almost as great 
as now being sought and recommended. 

An abbreviated form of the above Section now con- 
stitutes Paragraph 1 of said Section 4682, Compiled 
General Laws. It reads as follows: “To make, annul 
or modify rules and practice or proceedings of the 
Supreme Court or any other Court as it may see fit, 
not inconsistent with law.” The phrase “not incon- 
sistent with law’’, must have been added by the Re- 
yisors as it does not appear in the original Section 
quoted above. 

It was under the authority of Section 12 of Chap- 
ter 1938, Acts of 1873, that the Rules of Practice and 
Procedure formulated by our Supreme Court becoming 
effective June 1, 1873, were promulgated and pub- 
lished in the Fourteenth Florida Reports. These rules 
have remained a very material part of our judicial 
system with but few changes by the Court itself, but 
many infractions by the Legislature. 

It may be a mere coincidence but nevertheless a 
fact that at the time the above rules were made by 
our Supreme Court the Judicature Act was passed 
by Parliament which restored the rule making power 
to the Courts of England. News in those days trav- 
eled slowly and reforms in court procedure even slow- 
er, however, it is reasonable to assume that the gov- 
ernmental policies of both Nations were shaping them- 
selves along the same lines and it was evidently the in- 
tent of the Legislature of 1873 to permanently fix 
the power and authority to promulgate rules of pro- 
cedure, pleading and practice in the Supreme Court. 

The rules found in the Fourteenth Florida have 
been the beacon lights to the lawyers and courts of 
this State in steering through legal channels which 
have directed the administration of justice in this 
state for over a half century. There has been so 
many biennial changes of the beacon light along the 
channels laid out by way of Legislative enactment 
for the judicial department that we are constantly 
compelled to weigh anchor and take new soundings to 
determine to what port the new beacons direct us. 

Under the fundamentals of our form of govern- 
ment whose function is it, that of the Legislature 
or the judicial department to prescribe the rules of 
procedure and practice for administration of the 
courts? 

There is a twilight zone between what may be 
termed a legislative prerogative in prescribing prin- 
ciples that govern the administration of our Courts, 
and that of the court’s prerogative in promulgating 


rules for its own procedure and practice. Indeed, it 
is difficult to classify in all instances what may be 
properly termed “substantive law”, as distinguished 
from what is usually termed procedural or “adjec- 
tive law” which has reference to the manner and 
course of procedure. Substantive Law, and Adjec- 
tive or Procedural Law may be properly defined as 
follows: 

“Substantive Law” is that part of the law which 
creates, defines, and regulates rights as opposed to 
“Adjective or Remedial Law”, which prescribes the 
method of enforcing rights or obtaining redress for 
their invasion. 32 L.R.A. (N. S.) 534. 

The American Bar Association proposes to divide 
all judicial procedure into two classes: 1. Substan- 
tive Law or the legal machinery by and_ through 
which justice is to be administered which is exempli- 
fied in the Constitution and by legislative enactment 
providing for the establishment of courts, their juris- 
diction and general fundamental procedure; 2. Ad- 
jective Law as exemplified by the actual operation of 
the machine by and through which justice is to be 
administered. The former prescribed what the courts 
may do, the proper parties participating and the 
fundamental or permanent matters of procedure; The 
latter, or judicial power, fixes the conditions, the man- 
ner and time one may seek the use of courts; it 
prevents surprises, oppression and subsequent at- 
tacks on the same issue, and it confines the oppressive 
hand of the government to the orderly method open 
to the humblest citizen. The courts thereby become 
the measure of civil liberty and property rights. 

It is obvious that a faulty court procedure puts 
in jeopardy the most sacred rights of citizenship. 
There is an old axiom of law which emphasises and 
fits our present situation: “The power to direct the 
manner of doing a thing is the power to control the 
result”. We are at present receiving more legislative 
than judicial justice. The judge has become too much 
the agent of the legislative department and viewed 
from a practical standpoint a Board of Directors of 
a utility plant might as well attempt to operate the 
motors instead of furnishing the motor and plant to 
operate and hold the Superintendent responsible. 

The Executive and Legislative Departments of gov- 
ernment could cease their activities for a given time 
without other harm than inconvenience, but should the 
courts cease to function at all anarchy would follow 
—might and not right would be the measure of civil 
liberty and property rights. We find that the courts 
are the worse sufferers of this false conception of rep- 
resentative democracy through the presence of highly 
intellectual persons or poorly prepared lawyers in 
legislative bodies. Unhappily, it is in the power of a 
few such men to prevent all advancement. “No man 
is so merciless as he who under a strong delusion, con- 
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founds his antipathies with his duties.” 

Several year ago Chief Justice Taft publicly stat- 
ed, in substance, that the judicial administration of 
the Criminal and Civil Courts of this Country is a Na- 
tional disgrace. More recent statements of President 
Coolidge and President Hoover concur. 

In the building of the Ship of State, the Constitu- 
tion provides the model and plans also the size and 
number of vessels to be constructed for each of the 
three departments. The Legislative Department, when 
properly exercising its functions, builds the ships ac- 
cording to the model and specifications, laid out by 
the Constitution and even provides the method of nam- 
ing the officers who are to command and operate it. 
That is all that was originally intended should be 
done by that department. The judicial department 
was intended to control and direct the manner, mode 
and method of operation of the ship of justice. Our 
Constitution prohibits Legislative or Executive powers 
going any further, in that it ordained that “No person 
properly belonging to one of the departments shall 
exercise any powers appertaining to either of the 
others, except in cases expressly provided for by this 
Constitution”. You have, therefore, only to search 
the Constitution and not our statutes to determine 
what powers “appertain to” the Courts, for the judicial 
powers are specifically made exclusive. Stated in an- 
other way, if the Legislature seek to regulate the 
courts they must look to provisions of the Constitution 
for that power. 

However interesting this question may be when 
viewed from the point of legislative usurpation of ju- 
dicial powers, it may be unprofitable to delve into the 
argument, since there confronts us always the debat- 
able question as to whether long acquiescence of our 
courts in legislative control is not sufficient to justify 
a holding that the legislative body, if it so desires, 
can continue that supervision. The point of contro- 
versy may be solved upon a far more stable founda- 
tion. If we assume the right of the Legislature to 
make rules for the court, and its continued action in 
that respect, it does not necessarily follow that such 
action is a legislative function. Not all acts perform- 
ed by a Legislature are strictly legislative in charac- 
ter. A failure to recognize this distinction often gives 
rise to the belief that our law making body has ab- 
dicated its duty and attempted to transfer its mantle 
to the shoulders of another body not legislative when 
it authorizes the courts to make all rules for its pro- 
cedure. 
There are so many statutes undertaking to pre- 
scribe rules of court procedure that it would be ex- 
ceedingly difficult, if not impossible, to make any sci- 
entific revision of our rules or promulgate new ones 
without coming in conflict with various statutes. This 
is why it is deemed best by many to adopt the neces- 


sary constitutional amendment so that there will 
not be any further doubt that a rule, when promul- 
gated, should prevail over a statute on the same sub- 
ject where they come in conflict. 

As a matter of fact the Legislature is already 
pressed for time to attend to its strictly legislative 
business without being required to regulate the prac- 
tice and procedure of the courts and such an amend- 
ment to the Constitution would take quite a burden 
off the Legislature, putting it where it belongs and 
where it could be most effectively administered. 

Whatever the power of the Supreme Court cf this 
State may have been or might be at this time to pre- 
scribe rules of procedure and practice, it is evident to 
all that such power has been reluctantly or hesitantly 
used. 

The question may suggest itself that the docket of 
our courts at present is so over-crowded and has been 
increasing so rapidly for the last decade that it would 
be most difficult for the courts to make a survey for 
the revision or promulgation of general rules of prac- 
tice which would weave into consistency all the pro- 
visions of law coming from the three sources namely: 
the common law rules, rules of the court and statutory 
rules. 

It is well known that it has been one of the most 
perplexing obstacles to legal procedure in this State 
for the practitioner and the courts to have to search 
through the above three sources in order to avoid con- 
flict with either a rule of the court, a statutory pro- 
vision or a common law rule. 

A situation similar to ours existed in England for 
some time prior to the adoption of the Judicature Act, 
which created a special rules committee which operates 
to aid the High Courts in promulgating all rules for 
the government of the Courts of England. 

It is our view that in a properly constituted Judi- 
cial Council we would have the machinery for pro- 
mulgating rules of procedure for presentation to the 
Supreme Court for adoption in a similar manner in 
which it has been done in England. It might be a 
mistake to add this burden to our Supreme Court 
without providing them with the assistance of such 
an advisory body as a Judicial Council composed of 
representatives from the Bench and Bar. The propo- 
sal to saddle the responsibility, not only of rule-mak- 
ing action but of most of the preliminary rule-making 
thinking, on to a busy court is not very promising as 
a business proposition; in other words, there is an ap- 
parent need of an intermediate “clearing house” of 


‘suggestions to share some of the labor of solving prac- 


tical methods of adjusting the differences between 
what may be the excessively conservative instincts of 
courts and the possible academic or theoretical aspects 
of some suggestions that are made by the Bar. 

There are many instances in this State where stat- 
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utes have invaded the province of the courts. It might 
not be amiss to mention two or three. For example, 
the admission of the testimony in a former bill of ex- 
ceptions as evidence at a subsequent trial has been 
changed three times in recent years and the last change 
placed the matter back in almost the same status that 
it was in the beginning. Another statutory change 
which seriously interferes with the administration of 
the courts is that of Chapter 9364, Acts of 1923, which 
requires the charges of the court to be given to the 
Jury before the argument of counsel. This statute 
prohibits the only nonpartisan expert official at the 
trial exercising his prerogative of impartially instruct- 
ing the jury as a last act of the trial. It will be re- 
called that in the case of Keene vs. State, 103 S O 399, 
it was held that this statute does not infringe on in- 
herent powers of the trial courts, but is in accord with 
the principle that the giving of charges to the jury is 
a question of procedure subject to regulation by stat- 
ute. In the same case, it was further held that “while 
every court has inherent power to do all things that 
are reasonably necessary for the administration of 
justice within the scope of its jurisdiction, neverthe- 
less, courts are subject to valid existing laws and it is 
generally held that the practice and procedure by 
which courts shall exercise their jurisdiction may be 
regulated by statute”. It is, thus, seen that all rules 
heretofore prescribed by the Supreme Court might be 
repealed by statute at any time, and even a statute con- 
ferring the absolute power to make rules could like- 
wise be repealed at will. 

As another example: In 1899, our Legislature pass- 
ed an Act providing that in the trial of any cause, 
civil or criminal, before a jury in any court of this 
State, the respective parties to said cause, either by 
themselves or through their attorneys, shall have the 
right to orally examine jurors upon their voir dire. 
Up to the time of the passage of the above Act of 
1899, the judges of the various courts of this state 
had exercised this prerogative. This statute has been 
changed four times by the Legislature, by providing 
the different conditions and causes for which a jury- 
man may be challenged for cause. 

In Canada or in England only the Courts exercise 
the prerogative of qualifying the jury to try any case. 
If parties on either side of the case being tried has a 
legal ground for challenging for cause, the matter is 
submitted to the court, when the ground for challeng- 
ing is exercised or denied. There has been no com- 
plaint that the courts of Canada and England are not 
administering justice effectively. 

Our present method of sometimes consuming days 
in the selection of jurors reduces the trial courts to 
a mere umpire of wits and challenges, sometimes ludi- 
crous, furnishing a source of: amusement to the laymen 
and embarassment to the jurors. 


The question constantly rising up in the minds of 
all of us is this: How long shall we, who belong to 
the Judicial Department, reluctantly sit by and 
through the sin of omission permit the American 
courts to become the least potent in the administration 
of justice of any civilized country in the world? We 
have reached that point. We should either assume the 
responsibilty which the Constitution has placed upon 
us or we should be honest enough to admit that we 
have not the courage and ability to perform that duty. 

Apparently nothing more important than familiar 
tradition has kept the Judicial Department out of the 
stream of modern progress. Not only is every other 
phase of contemporary modern life studied and di- 
rected by experts, but new tribunals supplementing 
the courts, where strictly judicial or partly adminis- 
trative, have in almost every instance enjoyed the 
benefit of regulation by those who are specialists in 
the work. All the new courts which Congress has es- 
tablished since the Field Code destroyed professional 
initiative in ordinary legal procedure, have been given 
expressed power and authority to make and amend 
their own rules of practice. This has been true in case 
of our National Court of Customs Appeals, the Com- 
merce Court, Interstate Commerce Commission, Board 
of Tax Appeals and the Federal Trade Commission 
and many others. This has been true in the State of 
Florida with regard to the Railroad Commission and 
four other Commissions which are expressly empow- 
ered to make their own rules of procedure. Only the 
regular courts drag the ball and chain of a legislative 
code. 

The court rule system of judicial administration 
will not relieve the profession from responsibility to 
the people or the effective operation of the courts. 


It will increase, but at the same time justify, that 


responsibility; nor will it deprive the public of the 
right to criticise failures in performance and to effec- 
tively insist upon satisfactory results. The English 
public has never ceased to demand from the profession 
a very high quality of service, but the English have 
never made the cardinal error of taking the regulation 
of legal procedure out of trained hands and committed 
it to a political assembly. The function of Parliament 
has been only to pass upon the results produced by the 
current system of practice, leaving it to legal experts 
to provide ways and means of improving the product 
when found unsatisfactory. This is done by and 
through a rule committee somewhat corresponding 
to the modern Judicial Council. In view of what Eng- 


land has done it is inconceivable that American ap- 
preciation of expert service will not extend in the field 
of judicial administration and enable the legal pro- 
fession to use its skill and experience in rescuing the 
public from burdens which have become intolerable. 
Our Constitution having specifically prohibited 
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either one of the three Departments of Government 
“exercising any powers appertaining to the others”, 
it seems just as reasonable that the Judicial Depart- 
ment should assume to “exercise the power” to make 
rules for directing the manner and method of proced- 
ure in the House of Representatives or the Senate 
as it would be for the Legislative Department to as- 
sume “to exercise the power” to make the rules direct- 
ing the manner and method of procedure for the ad- 
ministration of justice in the Judicial Department. 

Let us not confuse the fundamental reasons for 
undertaking to re-establish the rule making power 
permanently in the Judicial Department of our State 
Courts with the controversy over the passage by Con- 
gress of an Act which would provide for uniform 


rules in law cases in Federal.Courts. In fact we are 
rather constrained to the view that the creation of 
uniform rules for law cases in Federal District Courts 
throughout the Union would have the tendency to sac- 
rifice efficiency of co-ordination at the expense of un- 
iformity inasmuch as the State Courts of every State 
of the Union and the Federal Courts of each State 
would have to operate under two sets of rules, one 
for State Courts and one for Federal Courts. Often 
co-ordination of Court rules effects more uniform- 
ity and efficiency than uniformity with the elimina- 
tion of co-ordination. 

The above observations become more convincing 
when it is recalled that Federal District boundaries 
are confined within State boundaries. 
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THE ADVANTAGES OF THE EXERCISE BY THE SUPREME COURT OF 
UNRESTRICTED RULE-MAKING POWER 


By Judge Vincent C. Giblin, 22nd Judicial Circuit 
Read Before Conference of Local Bar Delegates at Miami, March 14, 1929. 


The adverse criticism, which at times is nothing 
less than bitter denunciation, to which our courts are 
often subjected because of the law’s delays which fre- 
quently obstruct, and many times defeat, justice, re- 
flects upon our judiciary and upon the legal profes- 
sion. We are, and should be, sensitive to it. Our sensi- 
tiveness has awakened our interest, and the members 
of the bench and bar of Florida are devoting serious 
and earnest study to the problem of procuring prompt 
and expeditious administration of justice in our courts. 
We are eager to eliminate the causes which are un- 
questionably occasioning a growing disrespect of our 
courts and of our profession. It will not do for us to 
explain or excuse the existing evils or to seek to re- 
lieve ourselves of the responsibility for the losses of 
time and money which result from lack of efficiency 
and expedition in court proceedings. We must supply 
the remedy. 

The object of litigation is the determination of 
the merits of the cases which are presented to the 
courts for adjudication. But to accomplish this object 
rules of procedure are, of course, necessary. Obedi- 
ence to established rules must be obtained to the end 
that there may be certainty of procedure, an avoidance 
of confusion, and an elimination of immaterial, irrele- 
vant, impertinent and collateral matters which tend to 
obscure the real issues involved. 

We are confronted with the question of whether 
the rules of procedure which now govern our court 
proceedings should be reformed or revised for the 
purpose of accelerating the machinery of justice. The 
members of the judiciary and of the bar who have 
voiced their views upon the subject may be divided 
into three classes. There are those who advocate no 
procedural reform, either because they feel there is 
no need for reform or because they are apprehensive 
of the results which may follow an attempt at reform. 
There are those who advocate drastic, radical, basic 
change in our system of pleading, practice and pro- 
cedure. And there is the class (to which I belong and 
to which the vast majority of the judges and law- 
yers, with whom I have discussed the subject, belong), 
who feel that there is no need for, and that there 
should not be, any drastic, radical or basic change in 
our procedural system, but that the system can and 
should be revised to meet the modern demand for 
promptness and speed in the disposition of the busi- 
ness of the courts. 

It is not my purpose to present the arguments 


which might be advanced in support of the views en- 


tertained by the class in which I am placed, nor to 
endeavor to refute the arguments which might be made 
by members of the other schools of thought to which 
I have referred. But such argument as I may advance 
will be involved in the discussion of the view that 
the question of whether there should be a reformation 
or revision of our procedural system and, if so, what 
reforms or revisions should be effected, is one which 
should not be addressed to, or decided by, the legisla- 
tive branch of our State government; but is one which 
should be submitted for determination to the judicial 
department. To use a figure—the rules of procedure 
constitute the machinery of justice, and, if certain 
parts of such machinery are to be replaced or repaired, 
those who are charged with the responsibility of op- 
erating the machinery should be vested with the 
authority to supervise such replacements or repairs. 
The need for uniformity would naturally dictate the 
placing of the rule-making power in our highest ju- 
dicial tribunal, the Supreme Court. Obviously, con- 
fusion would result if each of the lower courts should 
be granted the power to create its own system of 
pleading, practice and procedure. 

Our courts have never been formally divested of 
the rule-making power. They have simply relinquished 
the power and the legislature has usurped it. It may 
be seriously doubted whether the courts may resume 
the exercise of the power without a formal relinquish- 
ment by the legislature of its usurped power after 
the lapse of so long a period of acquiescence in the 
usurpation. But certainly all doubt as to the propriety 
of the resumption of the power by the judiciary may 
be eliminated if the legislature by statutory enactment 
delegates or relinquishes the power to the courts. It 
may be well to refer those who may have qualms as 
to the constitutionality of such‘an enactment to the 
decision of the Supreme Court of the State of Wash- 
ington in the case of State ex rel. Foster-Wyman 
Lumber Co. v. The Superior Court for King County, 
Washington Decisions, Vol. 47, No. 13, decided June 
6, 1928, in which the court upheld as constitutional 
a legislative act vesting the rule-making power in the 
Supreme Court of Washington. 

It may be asked, what are the objections to permit- 
ting the legislature to continue the exercise of the rule- 
making power? It may be urged that if procedural re- 
form is needed that we may submit for adoption pro- 
posed legislation embodying the needed revision. 

Every proposal for change encounters resistance. 
There are many lawyers who fail to grasp the prin- 
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ciples involved in the movement to confer rule-making 
power on the courts. They have so long been accus- 
tomed to legislative regulation of procedure that they 
may question the advisability of any proposed alter- 
native. It should be obvious, however, to any candid 
lawyer that legislatures, with their casual and gener- 
ally uninformed membership, cannot compete for ex- 
pertness with judges in regulating procedure. The 
proper analyzation of the subject and formation of 
proper rules requires much experience and study, and 
should be performed by those who are thoroughly fa- 
miliar with the needs. In the legislature the propriety 
of a proposed procedural enactment is determined fin- 
ally by members most of whom know nothing of the 
subject. 


In the legislature action is slow and uncertain. The 
sessions of the legislative body are held biennially and 
each session is of short duration. During the limited 
periods of legislative activity hundreds of important 
bills are presented for the consideration of the mem- 
bership and it is indeed a difficult task to effect a pro- 
cedural change which is admittedly needed. We would 
not be compelled, if the rule-making power is vested 
in the Supreme Court, to wait for two years for the 
opportunity to propose a correction of procedure to the 
court, nor would we have to invoke political methods 
to advance the proposal. 


The legislated rule, so far as it directs a judge how 
to act in a given case, constitutes a limitation upon 
judicial power and discretion and violates the funda- 
mental American principle of separation of powers. 
The practical monopoly of rule-making by the legisla- 
ture deprives the courts of a natural power. It atro- 
phies the judicial department in respect to one of its 
most important functions. It deprives judges of a full 
measure of responsibility so that they can blame the 
legislature for miscarriage of justice. The judge tends 
to become an automaton who discharges his duty if he 
permits the litigants to play their game according to 
rules for which he has no responsibility. 


Experience shows abundantly that regulation of 
procedure by rules of court is the method to insure a 
simple, effective procedure, attained by gradual and 
conservative overhauling and reshaping of existing 
practice. It shows that in this way new demands upon 
the machinery of judicial administration may be met 
promptly by the ordinary means of legal growth, in- 
stead of waiting vainly for years for the intervention 
of ill-informed and busy legislatures. Wherever we 
find justice administered in the most direct and eco- 
nomical manner we find an acceptance of, and reliance 
upon, the rule-making principle. If one doubts this, he 
need but compare the effective way in which justice is 
administered in the courts of England, where there is 
no legislative intervention, with the dilatory progress 


of litigation in the American State courts under legis. 
lated codes of procedure. 

The exercise by the Supreme Court of unrestricted 
rule-making power will enable the bar to participate 
in the work of regulating procedure in the capacity 
for which it is suited. At present lawyers hesitate to 
advance worthy and meritorious proposals for legis- 
lative consideration. With the courts exercising con- 
trol the bar would assist as an organic body, through 
its best qualified members, in its appropriate function 
of suggesting and criticizing. The responsible mem- 
bers of the bar would get a far more attentive and 
sympathetic hearing from the bench than they get 
from the Legislature. It is easy to bring professional 
opinion to bear upon the courts, whereas the difficulty 
of producing legislative action with reference to even 
the most crying needs of judicial procedure is notori- 
ous. Legislatures today are so busy, the pressure of 
work is so heavy, the demands of legislation in mat- 
ters of state finance, of economic and social legisla- 
tion, and of provision for the needs of society are so 
multifarious that it is idle to expect legislatures to take 
a real interest in anything so remote from newspaper 
interest, so technical and so recondite as legal pro- 
cedure. The courts may be busy, too. But rules of 
procedure are in the line of their business. When a 
committee of a bar association comes to a court with 
a project for rules of procedure, they will not have 
to call in experts to tell the judges what the project 
is about; they will not, as has happened more than 
once when committees of the American Bar Associa- 
tion have gone before congressional committees, have 
to teach the existing practice and the mischief, as well 
as the proposed remedy. When rules of procedure are 
made by judges, they will grow out of experience, not 
out of the ax-grinding desires of particular law-mak- 
ers. They will not be made by rigid statutory pro- 
vision requiring all the pomp and circumstance of re- 
peal or of legislative amendment before they can be 
abrogated or improved. They can be built up as the 
work of the courts dictates and can reflect mature ex- 
perience, where statutory procedural provisions too 
often reflect only abstract speculations. The history 
of American codes of civil procedure and practice acts 
is full of examples of unfortunate provisions, inserted 
when the statutes were first enacted, which have em- 
barrassed the administration of justice ever since, and 
the wrongs of which neither judicial interpretation nor 
subsequent legislation has been able to rectify. 

Again, rules of courts have an enormous advantage 
in that they are interpreted by those who make them. 
They are not made by one body and then interpreted 
and applied by another body, which may be out of sym- 
pathy with them. 

The objection, which is sometimes made, that a 
dangerous power is to be conferred on the judges by 
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permitting them to regulate procedure, is seen to be 
silly when it is remembered that this is a very slight 
power when compared with the power to decide cases 

‘and construe rules in specific cases. Judges unfit to 
participate in rule-making are still less fit to adjudge 
the substantive rights of parties. 

All experience shows that while statutory proced- 
ure runs to details, becomes elaborate and overgrown, 
and is of necessity rigid and unyielding, procedure 
prescribed by rules of court tends constantly to become 
simple, adapted to its purpose, and adaptable by the 
simple process of judicial amendment to new situa- 
tions and needs of practice. If one doubt this, let 
him compare any set of court rules with even the best 
of the codes of procedure. As things are now, legis- 
lative codes of procedure are the only resource of our 
law-makers in a time when more effective judicial 
administration is urgently demanded. I deprecate new 
codes as much as anyone. Hence I look with confi- 
dence to the tried alternative of return to the common 
law powers of our courts. 


Apprentice-trained, rule-of-thumb trained lawyers 
have been unable to think of administration of jus- 
tice without a hypertrophy of procedure. But we can- 
not go on in the urban, industrial swift-moving Amer- 
ica of today under the heavy weight of procedural de- 
tail with which our courts are struggling. If we de- 
mand that our courts do things, we must set them free 
to do things. We must hold them to the substantive 
law, indeed. But we must not make the substantive 
law nugatory by burdening the courts with procedural 
requirements. We must cease to prescribe the details 
of procedure by legislation. None of you would think 
of urging a code of substantive law. But every reason 
you can bring forward against such a code is stronger 
ten-fold against codes of procedure and detailed prac- 
tice acts. 

The life of the law is in its administration. I so- 
licit your aid in the movement to revitalize the sub- 
stantive law by placing in the hands of the judges who 
administer it the power to administer it effectively, 
efficiently and expeditiously. 


MEMORANDUM ON THE CONSTITUTIONALITY OF THE PROPOSED RULE 
MAKING STATUTE 


By W. H. Watson of the Pensacola Bar 
Prepared at the request of the President of the Florida State Bar Association. 


This memorandum is not concerned with the wis- 
dom or expediency of the proposed act. 

The provision of the proposed act upon which the 
constitutional questions may arise in Section 1, read- 
ing as follows: 

“That the Supreme Court of the State of Florida 
shall have the power to prescribe, from time to 
time, by general rules, for all courts in this state, 
the forms of process, writs, pleadings, motions 
and practice and procedure in actions at law and 
in suits in equity. Such rules. shall neither 
abridge, enlarge nor modify the substantive rights 
of any litigants. They shall take effect at such 
time as may be designated by said Supreme Court 
after their promulgation, and thereafter all laws 
in conflict therewith shall be of no further force 
or effect.” 

It is to be observed from the quoted language that 
the proposed rule making power is to be confined to 
matters of practice and procedure, the language being 
carefully chosen to prohibit anything affecting the 
substantive rights of any litigants. This memoran- 


dum assumes that the term “substantive rights” was 
employed with reference to rights arising under sub- 
stantive law as distinguished from mere adjective law. 

The problem involved in determining the constitu- 
tionality of this statute, and particularly in so far 
as concerns the feature that from the time of the pro- 


mulgation of rules adopted under its sanction conflict- 
ing laws shall be of no further force and effect, that 
is shall stand repealed, would seem to turn upon a de- 
termination of the point whether the power of making 
rules for the courts and prescribing forms of process 
and proceedings is so exclusively and essentially leg- 
ilative in its character as that it can be exercised un- 
der our Constitution only by the Legislature itself 
in order for the rules to be valid within the implied 
prohibition of the Constitution against the exercise 
of legislative power by bodies other than the legisla- 
ture. 

At the outset it is to be observed, and the point 
will be returned to later that the legislative bodies 
from territorial days have assumed that there was no 
constitutional inhibition against delegating to the Su- 
preme Court the function or power of making rules for 
all the courts. 

From time immemorial it has been established that 
so far as concerns the making of rules affecting the 
internal operation of the courts, there is a point where 
the function and power of the courts is exclusive and 
the power of the legislature to make rules ends. The 
dividing line, however, between what belongs to the 
courts exclusively as an inherent attribute of their ju- 
risdiction and power and what may be exercised by the 
Legislature has not yet been definitely established in 
this jurisdiction, and perhaps not in any jurisdiction 
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having a constitution like ours. All will agree that 
the power or function of making substantive law must 
be exercised by the Legislature. The question is 
whether the rule making power or function must be 
exercised by the Legislature. 
From time immemorial the courts have had, as will 
hereafter be shown, and have exercised the power of 
rule making, which, of course, involves the prescribing 
of forms of procedure, so that immemorial usage would 
seem to have established that the making of such rules 
is not exclusively a legislative function or attribute 
but may be treated as a judicial, quasi-judicial or ad- 
ministrative one toward attaining the end of orderly 
dispatch of business. While it is true under our de- 
cisions that the Legislature may not delegate the law 
making function (Pursley vs. Ft. Myers, 87 Fla. 428, 
432), this has reference to powers and functions which 
appertain exclusively to the legislative department and 
not, as will presently be seen, to those matters which 
are of a mixed character. For instance, the Supreme 
Court in City of Jacksonville vs. Bowden, 67 Fila. 
181, text 187, says: 
“In order to justify the courts in declaring in- 
operative as a delegation of legislative power, a 
statute conferring particular duties or author- 
ity upon administrative officers, it must clearly 
appear beyond a reasonable doubt that the duty 
wr authority so conferred is a power that apper 

<.& tains exclusively to the legislative department and 

~ the conferring of which is not warranted under 

the provisions of the Constitution.” 

Again it was said at page 190: 
“At common law legislative authority could em- 
power a municipality to pass ordinances that had 
the force of law in their proper sphere; and this 
legislative authority is not curtailed by the pro- 
vision of the Constitution vesting ‘legislative 
authority of the state *** in a Senate and House 
of Representatives.’ ” 

So it has been held that while the fixing of rates 
or tolls is a legislative act, or is in its nature legisla- 
tive, and there is no power to delegate the authority 
to enact law, yet the power of fixing rates of carriers 
and tolls is not so exclusively legislative but that it may 
be delegated by law to appropriate tribunals to be per- 
formed as an administrative function. It is also held 
that the Constitution does not prohibit the courts from 
performing administrative functions. 

State ex rel Young, et al, vs. Duval County, 76 Fla. 
180, headnote 10. 

In this state it has been recognized that at the 
common law the courts had an inherent power, in the 
absence of prohibiting statutes, to make rules of prac- 
tice and procedure, and, from the earliest times in the 
state that the Legislature could delegate to the Su- 
preme Court the power to make rules of procedure 


for all the courts, which would seem to include the 
forms by which proceedings are to be taken. 
Section 4684, Compiled General Laws of 1927. 
State ex rel vs. Call, Judge, 39 Fla. 504. 
Snell vs. Richardson, 67 Fla. 386. 
And the same has been true in other jurisdictions, 
which held that the power or function of rule making 
is not exclusively legislative but may be left to the 
courts, always, of course, being subject to legislative 
control. 
Beers vs. Houghton 9 Peters 329, 360, 9 L. E. 
145, 157. 
Wayman vs. Southard 10 Wheat. 1, 42, 6 L. E. 
253, 263. 
White vs. Toledo ete. RR Co. (CCA 2) 79 Fed. 133 
Ernst vs. Lamb, (Col) 213 Pac. 994. 
Hanna vs. Mitchell, 196 N. Y. Sup. 43, affirmed 
139 N. E. 724. 
Hopkins vs. Levandowski (Ill) 95 N. E. 496. 
Rhodes vs. Bell (Mo) 130 S. W. 465, 467. 
O’Kelly vs. Territory of Oregon, 1 Ore. 51. 
(The last two cases uphold legislation authorizing 
judges to change terms of court fixed by statute.) 
United States Bank vs. Halstead, 10 Wheat. 51, 
text 61, 6 L. E. 264, 267, with reference to pre- 
scribing forms of process. 

The same is true also as to the Federal Courts, the 
rule making power having been delegated to them by 
divers acts of Congress. For instance, the Supreme 
Court prescribes the rule in admiralty under section 
723, Title 28, U.S.C.A.; and in equity under section 
723, Title 28, U.S. C. A.; and in bankruptcy under sec- 
tion 53, Title 11, U.S.C.A.; and regulates practice in the 
District Courts under section 732, Title 28 U.S.C.A., 
where the Supreme Court is given the power of pre- 
scribing forms of writs and process and the frame of 
pleadings. See U.S.C.A., Title 28, page 49 and page 
424. In United States Bank vs. Halstead, supra, the 
court observed that it had never been supposed that 
this was an invalid delegation of legislative power. 

The case of Hanna vs. Mitchell, supra, traces the 
history of the rule making power in New York and de- 
termined the validity of an act which provided for 
a convention representing the judiciary and bar to con- 
sider and adopt rules of civil practice. In the body of 
that case, at page 51, Judge Page, speaking for the 
court, (we believe he was president of the convention) 
has this to say: 

“The power to make rules was inherent in the 
Courts of King’s Bench, Common Pleas and Ex- 
chequer of England, and would have been con- 
ferred on the Supreme Court without the express 
grant of such power contained in the act. As we 
have shown, the common law of England and the 
acts of the Colonial Legislature became the law of 
this state by virtue of the provisions of the Con- 
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stitution above quoted. This power was exercised 
by the Supreme Court for 86 years before there 
was a Legislature of the State of New York, and 
for 187 years prior to the adoption of title 3 of 
chapter 1 of part 3 of the Revised Statutes, which 
contains the section referred to as the source of 
power. That section was but a legislative recog- 
nition of a power that had long existed which was 
embodied with other pre-existing laws in the Re- 
vised Statutes. The Parliament of England and 
the Legislature of this state have passed acts 
regulating practice and procedure in the courts. 
In England there is no constitutional segregation 
of the powers of government into the three de- 
partments, executive, legislative and judicial, as 
there is here. The power to make rules govern- 
ing the practice and procedure in the courts is 
a judicial, and not a legislative power. This was 
clearly recognized when the Code of Procedure 
was authorized to be adopted by the Legislature. 
A change in the Constitution was found necessary 
to confer the power upon the Legislature. 

“The federal constitution (article 3, sec. 
1 and 2) seems to give greater power to Congress 
over the proceedings in the federal courts than is 
given by the State Constitution to the Legisla- 
ture, and yet the Supreme Court of the United 
States said: 

‘Congress might regulate the whole practice 
of the courts, if it was deemed expedient so to 
do; but this power is vested in the court, and it 
never has occurred to any one, that it was a del- 
egation of legislative power.’” U.S. Bank v. Hal- 
stead, 10 Wheat. 51, 61 (6 L.Ed. 264.” 

Further, the Supreme Court of the United States 
has held that the power is inherent in the courts to 
make and frame reasonable rules not conflicting with 
express statutes. 

Re Hein, 166 U.S. 434, 41 L.E. 1066. 

But the Court may not modify substantive law. 
Washington-Southern Navigation Co. vs. Balti- 
more, 263 U.S. 629, 68 L.E. 480, 

in which last named case the court says: 

“The function of the rules is to regulate the prac- 
tice of the court and to facilitate the transaction 
of its business. This function embraces among 
other things, the regulation of the forms, opera- 
tion and effect of process; and the prescribing of 
forms, modes, and times for proceedings. Most 
rules are merely a formulation of the previous 
practice of the courts. But no rule of court can 
enlarge or restrict jurisdiction, nor can a rule ab- 
rogate or modify the substantive law.” 

The proposed statute here only undertakes to del- 
egate to the Supreme Court the power of making rules 
for all of the courts dealing with procedure and prac- 


tice and not affecting the “substantive rights of any 
litigants.” It then provides that from the time of the 
promulgation of such rules, conflicting statutes and 
rules shall stand repealed. 

The most serious question of constitutionality of 
the proposed act would seem to lie in the feature with 
reference to the repealing of statutes from the time 
of the promulgation of the rules. At first blush, with- 
in the principle that the suspension or repealing of a 
statute is a legislative act, it might seem that this 
feature of the proposed act is void as delegating the 
power of repeal. This, however, is on a mere super- 
ficial view. Closely examined, the proposed act limits 
the language of the power to matters of practice and 
procedure and refines the time and contingency upon 
which a repeal contained in itself becomes operative. 
If this be true, then the proposed act does not dele- 
gate the power of repeal to the Supreme Court. 

Cooley on Constitutional Limitations, 233, 235, lays 
down the rule: 

“The suspension of a statute is a legislative act, 
unless based upon some condition, contingency, ex- 
igency, or state of facts declared by the legislative 
enactment to be sufficient to warrant the sus- 
pension by an executive or administrative body 
whose duty it is to execute or administer the law 
suspended.” 

Under this principle, if the statute giving the pow- 
er declares the contingency upon which another stat- 
ute shall stand repealed, it would seem to be in itself 
a repeal to take effect on a contingency, that is on a 
subsequent happening. 

Even then, such cases as 

Boston vs. Chelsea (Mass) 98 N.E. 620, headnote 
2, 
and 
Winslow vs. Fleischner (Ore) 229 Pac. 101, 34 
A.L.R. 826, 
might be deemed to support the contention of the in- 
validity of the proposed statute; but they were cases 
involving statutes not dealing with the power the 
courts or other body involved would have if no statute 
contravened or existed. 


Our Courts, however, are firmly committed to the 
proposition that it is competent for the Legislature to 


(a) Make a statute take effect upon a contingency, 
such as an election: 

State ex rel vs. Salmons, 62 Fla. 303, 57 So. 196, 

State vs. Atlantic Coast Line Railway Co., 56 Fla. 

617, text 674, 47 So. 969. 

Nabb vs. Andreu, 89 Fla. 414, 104 So. 491, 
or 

(b) May provide for the contingency upon which 
another statute shall expressly or by implication stand 
repealed ; 


: 
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City of Jacksonville vs. Bowden, 67 Fla. 181, head- 
note 8. 

Upon the authority of the last named case it would 
seem that the proposed act giving the power defines 
the time or condition or contingency upon which other 
acts of the legislature shall stand repealed; and there- 
fore, within the meaning of the principle stated by 
Cooley, states a contingency declared by legislative 
enactment. 

On the authority of the Bowden case, once it is 
conceded that the function of making rules and pre- 
scribing the forms of process and proceedings in the 
courts is not a power appertaining so exclusively to 
the legislative department that it may not be delegat- 
ed, (10 Wheat 43) it would seem to follow that it is 
entirely competent for the Legislature to provide that 
existing statutes shall stand repealed from the time 
of the happening of the contingency of the promulga- 
tion of rules by the Supreme Court. In the Bowden 
case the powers, duties and terms of office of the of- 
ficers of the City of Jacksonville had been fixed by 
statute. A later statute was passed authorizing the 
adoption of ordinances abolishing the offices and cre- 
ating new boards and officers and making the ordi- 
nance effective upon a special municipal election. From 
the time of the adoption of an ordinance and its rat- 
ification by election it would be in effect, and, if in 
conflict with the earlier statute, such statute would be 
repealed by implication. It was held that this later 
statute was not a void delegation of legislative author- 
ity to repeal a statute, but was a case where the 
statute itself provided the contingency upon which 
the repeal should be effected. In that case it was 
held that the power of delegating to municipalities 
authority to legislate by ordinance had existed from 
time immemorial, and it seems to have been held that 
since the power so to legislate could be delegated, the 
power to legislate by ordinances in conflict with earlier 
statutes could be delegated. The analogy seems to be 
compelling on the questions involved in the proposed 
act. 

The Constitution prohibits the Legislature from 
passing special acts regulating the practice of the 
courts, from which circumstance the committee in- 
vestigating the rule making power and reporting to 
the State Bar Association (II Florida State Bar Asso- 
ciation Law Journal, page 65, June 1928) seems to 
have drawn the conclusion that the Constitution in- 
tended that rules pertaining to remedial law through 
the medium of which substantive rights should be 
brought to an issue and presented to the courts, could 
be prescribed only by the Legislature itself. But it 
does not seem to be logical to draw from the constitu- 
tional prohibition referred to (Section 20, Article III), 
the conclusion that the constitution intended thereby 
that all regulations of the practice and procedure of 


the courts whereby litigated matters were brought to 
an issue and presented to the courts should be by stat- 
ute only. Such a conclusion conflicts with the legis- 
lative practice in the state from time immemorial 
and such practice long continued is persuasive of con- 
stitutionality. At the time the Constitution of 1885 
was adopted there were divers rules of practice in 
force, promulgated by the Supreme Court under the 
authority of statutes, which rules have continued in 
force and have been recognized from that day to this. 
Substantially the same prohibition as that found in 
Section 20, Article III, of the Constitution of 1885 was 
in Section 17 of Article IV of the Constitution of 1868. 
Under the provisions of the Constitution of 1868 the 
Legislature enacted Chapter 1626, Act of August 1, 
1868, Section 3 of which gave to the Supreme Court 
the power to make, amend, annul or modify any rule 
of practice. Later under that Constitution the Leg- 
islature enacted Chapter 1938, Act of February 24, 
1873, Section 12 of which conferred full power on the 
Supreme Court to make any and all rules of practice, 
pleadings and proceedings for the several courts of 
the state. Under the authority of that act, 103 rules 
of practice, for the government of the Circuit Courts 
in common law actions, and 95 rules for suits in equity 
were adopted. Most of those rules continue in force 
to the present time. Subsequent legislatures under the 
Constitution of 1885, specifically by the adoption of 
the Revised Statutes of 1892, the General Statutes 
of 1906 and the Revised General Statutes of 1920, all 
of which contain the provisions of what is now Sec- 
tion 4687 of the Compiled General Laws, have assumed 
that there was nothing in the Constitution prohibiting 
the delegation of the power of making rules and pre- 
scribing forms to the Supreme Court. That court 
from time to time in proceeding under the authority 
of the statutes referred to and in holding such rules to 
be binding upon the courts, and in tracing the author- 
ity for such rules to the legislation referred to, and io 
immemorial practice, have impliedly, at least, sanc- 
tioned the constitutionality of such legislation. In- 
deed it seems to us that its constitutionality has been 
expressly held by such cases as State ex rel. vs. Call, 
39 Fla. 504, and Snell vs. Richardson, 67 Fla. 386, to 
say nothing of a multitude of other cases grounding 
the decision of questions of procedure upon the rules. 
From the foregoing it would seem to be not open to 
serious question that it is competent for the Legisla- 
ture to delegate the rule making power to the Supreme 
Court. Any view to the contrary we think ignores the 
immemorial practice in this state and is based upon 
an unwarranted assumption that the rule making pow- 
er attempted to be delegated is one which exclusively 
appertains to the legislative department. The principle 
of constitutional law involved seems to be that where 
duties or powers are of a mixed legislative and ju- 


| 
| 
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dicial, or quasi-judicial, character they may be impos- 
ed or conferred on the courts without violating the im- 
plied prohibition against the delegation of legislative 
power. 
See State vs. Koochicking (Minn) 177 N.W. 940. 
Alexander vs. McInnis (Minn) 151 N.W. 899. 
O’Neill vs. Yellow Stone Irrigation District (Mon- 
tana 121 Pac. 283. 

The rule making power as to practice may be dele- 
gated to the courts, though the Legislature could make 
such rules by statute, because it is not of the “powers 
which are strictly and exclusively legislative’—per 
Marshall, C. J., in 10 Wh. 42. 

It is not necessary to sustain the proposed act to 
go to the extent of saying that the rule making power 
is purely a judicial function, for under the principle of 
the cases referred to, if it partakes of both the legis- 
lative and judicial quality, then the proposed legisla- 
tion would not be invalid. That it does partake of 
both qualities is clearly manifest from the fact that 
if there were no legislation at all every court would 


have the inherent power to make whatever rules and 
prescribe whatever forms might be reasonably neces- 
sary for the transaction of the business coming be- 
fore it. 

Once it is established, as it seems to be in Florida, 
that delegating to the Supreme Court the power to 
make rules for the various courts is not an unconsti- 
tutional delegation of legislative power, it would seem 


necessarily to follow that it would be competent for 


the Legislature to declare that from the time of the 
promulgation of such rules inconsistent law in force at 
the time of the grant, should stand repealed. 


The principles laid down by the Supreme Court in 


City of Jacksonville vs. Bowden, 67 Fla. 18, 
and 


State ex rel Young, et al, vs. Duval Co., 76 Fla. 
180, 
to say nothing of the other Florida cases above re- 
ferred to, seem fully to support the constitutionality 
of Section 1 of the proposed act. 


LAW OUGHT TO BE LAW 
By Judge O. K. Reeves, of the Tampa Bar. 


Delivered Before Conference of Local Bar Delegates March 14, 1929. 


By this declaratory subject it is not intended to 
enter the debatable field of what ought or ought not 
to be the law, but rather to consider the necessary re- 
lation of law to society and the proper attitude of 
citizens toward the law. Our subject points back by 
contrast—not by endorsement—to that strict period in 
the law’s development when extreme rigidity brooked 
no tolerance. Then if jurors, duly summoned, came 
not, command was given to the sheriff to eject their 
wives and children and seize all their lands and chat- 
tels into the King’s hands, and arrest their bodies 
so that on the morrow he might have them before the 
Justices, and if one accused of crime fled, even 
though later acquitted, his goods were forfeited. When 
a prisoner was arraigned he had to plead. If he pleaded 
guilty he was promptly hanged; if not guilty, he had 
to put himself on the country. And if for any reason, 
such, for instance, as to prevent escheat for felony, 
he refused to plead, the Judge remitted him to pen- 
ance, which meant to be stripped of all clothes but 
his linen and put in a bare cell without litter, loaded 
with as much iron as he could bear, and one day have 
a piece of bread and another day a drink from the 
nearest stagnant water until he should be dead. In 
those days also when the Judge visited a certain 
township to hold court, all fairs and similar distract- 
ing influences were forbidden. Now, in Florida, if 


there is conflict between the fair and the court, the 
court usually gives way. If the juror does not see fit 
to respond in person he sends word and is likely excus- 
ed. If the accused does not wish to plead the court gra- 
ciously pleads for him, not guilty. If he has fled 
the land the fact can be shown as suggesting a sus- 
picion of guilt, subject, of course, to explanation. The 
penalty then for stealing goods of the value of twelve 
pence was to be hanged. Now to steal one million 
dollars (in Georgia) is to be imprisoned for five years. . 


Nor do we aim to point with pride, however pard- 
onable, to that period in the development of our law 
along equitable lines when the cardinal aim to do 
justice became supreme in English Jurisprudence. On 
the contrary, our sole purpose is to invite considera- 
tion of the relation of law to society, and how it should 
be regarded and administered to best serve the ulti- 
mate end of impartially securing and protecting per- 
sonal liberty, private property and affording equal op- 
portunities to all. 


It is axiomatic that society cannot exist without 
law. Every condition of society has recognized this 
to be a fact. In primitive days the head of the fam- 
ily ruled; then the chief of the tribe; later the abso- 
lute monarch; still later the monarch of limited pow- 
ers; and these in turn have been quite generally super- 
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seded by peoples’ governments in varying democratic 
forms. 

Throughout all stages of the development of the 
law liberty has been its hand-maid. Law is not a 
restriction of liberty as seems to be generally thought 
but an enlargement. As Daniel Webster well said: 

“Liberty is the creature of the law, essentially dif- 
ferent from that authorized licentiousness that 
trespasses on right. It is a legal and refined 
idea, the offspring of high civilization, which the 
savage never understood and never can under- 
stand. Liberty exists in proportion to wholesome 
restraint. The more restraint on others to keep 
off from us the more liberty we have.” 
Again he said of the law: 

“It is indispensable to and conservative of pub- 
lic liberty.” 

It is equally axiomatic that man cannot exist with- 
out society. He is essentially a social being. He would 
not live alone if he could. He could not if he would. 
Isolate him and continue that isolation for a suffi- 
cient length of time and he loses his reason. Black- 
stone put it this way: 


“Man was formed for society and *** is neither 
capable of living alone, nor indeed has he cour- 
age to do it”. 


Therefore, since man must and will live with others, 
civilization inevitably faces the ever present problem 
of relative rights and relative duties, which the law 
must define and enforce. Indeed the major problem of 
life, individual and national, is “living together,” and 
this problem multiplies as population increases. The 
peace and prosperity of the race depend upon how well 
this problem is solved in each nation, each state, each 
community. It cannot be solved by reverting to the 
harshness of the days of “strict law,” nor to slavery, 
‘as a principle of society, or to feudalism, which is mod- 
ified slavery; nor indeed to any theory or practice 
which tends to destroy or even weaken the principle 
of individualism, which is the foundation of demo- 
cratic institutions. At the same time, the individual 
must realze that he is but one among many; that his 
rights and privileges are no greater and no less than 
those of his fellows; that he is but one actor in so- 
ciety’s great game—“living together.” The rules of 
this game are called laws. If the game is to be played 
to the best advantage all participants must observe the 
rules. As games of baseball, football, golf, chess or 
bridge must be played by the rules, so must the game 
of “living together.” In either case the game suffers 
by even the slightest breach of the rules and fails if 
the rules are seriously and persistently broken. The 
rules are, of course, changed from time to time by the 
proper authorities, but however insistent the player 
may be that a change should be made, it is neverthe- 


less and no less his duty to observe the rules, whatever 
they may be. 

The sport world was shocked a few years back 
by the revelation that certain big league ball players 
had sold out and thrown the series, of course, in vio- 
lation of the rules. Professional ball quickly punished 
the culprits and took firm steps to prevent a recur- 
rence. Would that we, the people, were equally zeal- 
ous and alert to punish and prevent violations of the 
rules of the game of “living together”! Apart from 
other violations, do players in this universal game ever 
sell out? Forget for the moment the office holders, 
captains and leaders and confine your thoughts to the 
field men and answer whether it is not true that the 
law, with all its boasted power and majesty, has bow- 
ed the knee to commercialism. Not dwelling upon the 
thread worn subject of prohibition, where we find at 
least a semblance of enforcement and a pretense at 
observance, we dare mention profesional baseball 
openly invited by certain communities and played on 
Sunday in the very teeth of the law prohibiting such 
games by name; Sunday moving picture shows and 
other theatrical performances conducted in all the larg- 
er cities and many smaller ones of our state despite 
the law to the contrary set forth in statute and inter- 
preted by our Supreme Court in the recent case of Gil- 
looley v. Vaughn, (Fla.,) 110 So. 653; and racing 
which operated without let or hindrance in various 
sections of the state for two years, using openly and 
above board a scheme of gambling so plainly a vio- 
lation of law that the Supreme Court called it a ludi- 


crous subterfuge; and even though racing admittedly. 


cannot be successfully conducted without gambling the 
meets continue at certain points. All these and other 
open violations of the law are defended on the ground 
that tourists demand entertainment and the tourists 
bring money—hence, the law must not stand in the 
way of material prosperity, and that all week shut- 
ins must be afforded recreation on Sunday. Whether 
these arguments if advanced in legislative halls are 
sound or unsound, we are not now concerned and ex- 
press no opinion, but as rules of civil conduct they are 
viciously false; destructive of law and therefore of in- 
dividual liberty. Law should be law and law must be 
law if people are to continue to live together in rea- 
sonable security. Individuals, or groups of individ- 
uals, can no more be allowed to regulate their conduct 
despite the law than children can go unrestrained at 
school. Discipline is equally essential to the effective 
functioning of the state and the school. We, the 
people, ought to take individual pride in observing, 
and collective pride in enforcing, our own laws. We 
long since refused to be governed by a monarch. If 
we now refuse to be governed by ourselves, anarchy 
will result. Hamilton said: 

“Governments are instituted because the passions 


its 
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of men will not conform to the dictates of rea- 
son without restraint.” 
He might well have added that men’s conceptions of 
reason differ so widely as to require authoritative 
rules, but whatever may be the extent of differences 
on other points, on this one point all right thinking 
men and women should agree, viz: That whatever the 
law is the best interest of society demands its scrupu- 
lous observance and strict enforcement. The Presi- 
dent, in his inaugural address, pertinently said: 
“Our whole system of self-government will 
crumble either if officials elect what laws they 
will enforce or citizens elect what laws they will 
support. The worst evil of disregard for some 
law is that it destroys respect for all law. For our 
citizens to patronize the violation of a particular 
law on the ground that they are opposed to it is 
destructive of the very basis of all that protection 
of life, of homes and property which they rightly 
claim under other laws. If citizens do not like a 
law, their duty as honest men and women is to 
discourage its violation; their right is openly to 
work for its repeal.” 

One other item should be added in passing to our 
specifications: Under the constitution of Florida all 
property must be taxed by all taxing units at an equal 
and uniform rate. This means every species of prop- 
erty, real and personal, tangible and intangible, un- 
less and until intangibles shall be taxed at a special 
rate under the recent amendment to the constitution 
so permitting. The practical working of our taxation 


‘laws have so depressed assessed values and increased 


rates as to be ruinous if applied to moneys, solvent 
credits and other properties of an intangible nature. 
That being true, tax assessors have for years design- 
edly overlooked moneys and credits, resulting in the 
escape of such properties from all taxation. We have 
recently seen press reports of resolutions passed by 
groups of men interested especially in the classes of 
property now escaping taxation, praising our system 
of taxation and opposing any fundamental changes. 
These resolutions can be accounted for on one basis 
and one only, viz: The hope that public officials will 
continue in the future as they have in the past to re- 
fuse to perform their duties, so that the owners of 
such property will escape taxation altogether instead 
of paying a minimum tax of not exceeding five mills 
which might be imposed if the legislature should pro- 
vide for a special rate of taxation on intangibles. 
Such hope seems, however, faint in view of the recent 


decision of the Supreme Court in the Panama City 
Bank case, and of a number of cases now pending 
in our courts questioning the validity of all assess- 
ments by reason of the intentional omission from the 
assessment roll of recorded mortgages and other ob- 
vious intangibles. Never in the history of the state 
was there a better time to be honest with ourselves 
and with other people than now. As lawyers, we 
should be first to warn that the public is sleeping upon 
a bed of dynamite. Let its house be put in order, 
and ours is the major duty in that regard by reason 
of the power and influence of the profession. 

The remedy is first of all a consistently firm ex- 
ecutive hand; too determined to be swayed; too wise 
to be deceived; too brave to relent; too strong to fail. 

Second, a public conscience, educated and inform- 
ed as to the true place of law in civil life and awakened 
to the dangers of non observance and non enforcement. 

Third, such practical training in citizenship in our 
public schools as will give the child a correct concept 
of the law and his relation to it, teaching them to see 
it as a friend, a daily companion, a guardian angel, 
rather than a restraint, an imposition, an enemy; and 
a similar program of education from platform and 
press, that the public mind may better understand and 
more intelligently act. 

Fourth, the press, which after all is the prime 
moulder of public opinion, should maintain a more 
respectful attitude toward the law—not speaking in 
terms of derision and reproach, but advocating or op- 
posing changes in a fair way, and by informed writ- 
ers, and always upholding the statutes, whatever they 
are or may be, as the people’s law and counseling re- 
spect and obedience as such. 

Finally, gentlemen, it would have been more pleas- 
ant to me and probably more agreeable to you if I 
had spoken on another subject, or at least omitted 
the “bill of particulars,” but, whether right or wrong, 
my conviction is firm that government cannot endure 
permanently half within and half without the law. In 
assuming to so live, the people of our state are playing 
with fire. It is a sorry spectacle to see, as we are now 
witnessing, municipalities calling elections to determ- 
ine whether a state law should be openly violated with- 
in their bounds. If our laws are wrong, let the forth- 
coming legislature correct them, but whatever they 
are or shall be, whether we personally like them or not, 
good citizenship allows but one course: To live by the 
laws we have made to govern our own conduct and 
to teach others so. 
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FLORIDA SUPREME COURT OPINIONS 


(The opinions of the Florida Supreme Court filed prior or to the 15th of the month previous to publication 
date will be published in full each month by the Law Journal. Each opinion is published by permission of the 
Supreme Court upon the understanding that it is subject to change in substance upon a petition for rehearing, 
or subject to such verbal change in phrase or sentences as the Court may deem necessary prior to publication 


in the official volumes of the Supreme Court reports. 


Copies of the opinions as filed are furnished to the 


Law Journal through the courtesy of Mr. G. T. Whitfield, Clerk of the Court.—Editor.) 


MATILDA REARDON, 
Plaintiff in Error, 

Vv. HERNANDO COUNTY. 
FLORIDA WEST COAST POWER 
CORPORATION, a Florida 
corporation, 

Defendant in Error. 

ELLIS, J. 

Matilda Reardon, widow of Maurice W. Reardon, 
brought her action against Florida Power Corpora- 
tion, Nelson Construction Company and Atlantic Coast 
Line Railroad Company. Later the cause was dis- 
missed as to the two last named defendants and an 
amended declaration was filed with the Florida Power 
Corporation as the sole defendant. 


The amended declaration is in five counts and sets 
forth a state of facts in substance as follows: The 
Power Company owns and operates an electric light 
and power plant. A line of its electric wires sus- 
pended on poles extended through Hernando County. 
At a point south of a station on the Atlantic Coast Line 
Railroad the electric wires of the defendant “extend- 
ed along the side of and parallel with the right-of-way 
of the Atlantic Coast Line Railroad’s, and was strung 
on poles about twenty-four feet above the ground”; 
that in May, 1926, the railroad company at the point 
described was engaged in building a railroad track 
alongside of its main line; the work was being per- 
formed by a contractor who in grading used a machine 
with a long crane attachment which was more than 
twenty-four feet high, the machine was capable of 
being moved from one point to another by its own 
power. The machine of the contractor came into con- 
tact with the defendant’s wire while the machine was 
being moved from one point to another. When the 
contact occurred a strong current of electricity passed 
from the wire through the machine and _ into the 
ground resulting in the instant death of two men who 
were operating the machine. Maurice Reardon was a 
railroad engineer in the employment of the railroad 
company and passed along the track of the railroad 
at the scene of the accident with a train about eight 
o’clock A. M. on the same day but after the accident 
occurred. Reardon saw the men on the ground near 
the machine, stopped his engine and proceeded toward 
the grading machine to render assistance if possible 
to the two men. When he came within about twenty- 


feet of the machine he was “killed by the powerful 
current with which the ground about said machine 
was at the time charged.” 

The widow says that she is entitled to damages 
from the Power Company for the death of her husband 
by the wrongful injury committed by the Company. 

It is alleged that the wrongful act of the Power 
Company consisted first, in neglecting-to elevate its 
electric wires at the point where the construction work 
was being carried on so that the machine used by the 
contractor could not come in contact with the wire; 
second, in neglecting to insulate the wires at the point 
where the construction work was being done thereby 
permitting the high voltage wires to remain so low 
to the ground; third, in neglecting to disconnect and 
remove the current of electricity when it came into 
the knowledge of the death of the two men; fourth, 
in neglecting to exercise reasonable care and caution 
to maintain its wires in such condition as not to in- 
jure the employees of the railroad in the use of the 
right of way and fifth, in not placing the wires high 
enough above the surface of the ground and right of 
way of the railroad so as not to interfere with the con- 
struction work on the right of way. 

The above enumerated breaches of alleged duty are 
made the basis of the five counts of the declaration. 

A demurrer to the declaration was sustained and 
the cause dismissed. The plaintiff seeks to reverse 
the judgment by writ of error. 

Before the judgment the defendant moved that the 
cause against it proceed in the name of Florida West 
Coast Power Corporation to which name it had chang- 
ed since the institution of the suit. 

Construing the declaration in the light of the rule 
that the pleader is presumed to have stated his case as 
well as the facts permit and therefore any ambiguity 
in phrase or omission of allegation as to any material 
fact is to be construed against the pleader, the fol- 
lowing state of facts are supposed to be true. Admit- 
ted by the demurrer: 


The Power Company had erected its poles on which 
the wires were stretched not upon the railroad’s right 
of way but parallel thereto: that the wires were un- 
insulated through which passed an electrical current 
of high voltage and were elevated twenty-four feet 
above the ground; that an independent contractor en- 
gaged by the railroad company was at work building 
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a railroad track alongside the main line. In such con- 
struction work the contractors used a machine for 
grading the road bed; that the machine had a crane 
attachment more than twenty-four feet high and could 
be moved from place to place by its own motive pow- 
er; that the workmen operating the machine brought 
the crane attachment into contact with the defendant’s 
wires by careless manipulation or handling of the ma- 
chine, if not by actual trespass upon the land over 
which the defendant’s wires were stretched; that a 
current of electricity was by that contact with the 
wires conducted through the machine and two men on 
the machine were immediately killed thereby; that the 
accident occurred about two hours prior to eight 
o’clock in the morning and that Reardon who was pass- 
ing the place at that hour driving an engine and train 
as engineer for the railroad saw two men dead on the 
ground near the road grading machine, and that its 
crane was in contact with the defendant’s wires; that 
he knew of the existence and business of the Power 
Plant and the dangerous quality of the electric fluid 
when carrying a high voltage; that he stopped his 
train, dismounted from the engine and approached 
the road machine, his motive being the humane one 
of rendering assistance to persons whom he thought 
were in distress. When within twenty feet of the ma- 
chine he sustained an electrical shock which killed him; 
that the defendant corporation had knowledge through 
some officer or agent of the death of the two men 
before Reardon was killed; that the accident occurred 
about two and a half miles south of a station on the 
railroad line called Rital in Hernando County; that 
had it not been for the careless handling of the road 
machine by the persons engaged in manipulating it 
the accident would not have occurred. 

The above inferences are justified by the rule of 
pleading with to which reference has been made. See 
Sewell v. Huffstetler, 83 Fla. 629, 93 South. Rep 162; 
Wauchula Development Co. v. Peoples Stockyards 
State Bank, 86 Fla. 298, 98 South. Rep. 220; 1 Chitty 
on Pleading (16 Am. Ed.) page 337. 

The fact that the wires of the Power Company 
at the place of the accident were uninsulated and ele- 
vated only twenty-four feet above the ground over jand 
which it had the right to use for its purposes and 
not upon the railroad right of way, we hold, is not 
of itself a negligent act. While the Power Company 
is held to a high degree of care for the safety of the 
public, the maintenance of its wires at the place and 
under the conditions described in the declaration can- 
not be said to be such lack of prudence and foresight 
which is required of the management of such com- 
panies to guard against the possibility of such hap- 
pening as occurred, as to constitute a breach of duty. 
See Stark v. Holtzclaw, et al., 90 Fla. 207, 105 South. 
Rep. 330; Key West Electric Company v. Roberts, 81 


Fla. 743, 89 South. Rep. 122; Escambia County Elec- 
tric Light and Power Company v. Sutherland, 61 Fla. 
167, 55 South. Rep. 83. To hold otherwise would be to 
hold the Power Company to the liability of an insurer. 

It is apparent therefore that the accident was the 
result of an intervening human agency negligently if 
not unlawfully exercised, and that such agency was the 
proximate cause of the death of the plaintiff’s hus- 
band, unless the Power Company had become inform- 
ed of the death of the two men on the machine by 
the means alleged and that the contact of the crane 
attachment with the wire was still unbroken a suf- 
ficient length of time before Reardon attempted to 
go to the assistance of the two men to enable the com- 
pany to shut off the current. In that case a different 
situation would be presented. The continuous flow of 
the current produced by the Company and diverted at 
that point through the road machine upon the right of 
way of the railroad was a condition of great danger 
which was within the power of the defendant to elim- 
inate by the exercise of reasonable prudence and care 
for the safety of others. In such case the doctrine of 
“res ipsa locquitur”’ would apply. 

Here was an unusual situation. Something un- 
usual had happened to the defendant’s property, 
through no fault of the defendant it is true but a sit- 
uation nevertheless of such danger to others that a 
continuation of it by defendant after knowledge would 
speak for itself that such continuation of the danger 
was negligent. See Smith on Negligence 419. 

We are of the opinion that the third count of 
the declaration in which this feature of the case is 
emphasized is deficient in its allegations as to the fact 
of notice to the defendant of the accident to the two 
men, the time of such notice before the plaintiff’s hus- 
band arrived and the fact of the continuous contact of 
the road machine with the wires. 

If the contact had been broken there would have 
been no current of electricity passing through the ma- 
chine when Reardon arrived. The maintenance by the 
defendant of its wires and the use to which they were 
put in the manner and under the circumstances alleged 
not being of itself a negligent act of the defendant, 
the matter of the defendant’s liability to the plaintiff 
in damages for the death of her husband would depend 
upon some negligent act or omission of the defendant 
resulting without any intermediate negligent act of 
Reardon in his death. When the plaintiff’s husband 
came upon the scene he was charged with the knowl- 
edge of what his sense of sight revealed to him. Wheth- 
er approaching the heavily electrically charged ma- 
chine was a lack of ordinary care on his part amount- 
ing to a negligent act contributing proximately to his 
own death we do not now decide. 

From the views above expressed, we are of the 
opinion that there was no error in sustaining the de- 
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murrer to the declaration so the judgment is affirmed. 

TERRELL, C.J. and BROWN, J., concur. 

WHITFIELD, P.J. and BUFORD, J., concur in the 
opinion and judgment. 

Opinion filed March 2, 1929. 

A writ of error to the Circuit Court for Hernando 
County, W. S. Bullock, Judge. 

W. E. Smith, for Plaintiff in Error; 

Cook & Harris and George W. Wylie, for Defendant 
in Error. 


ERNEST MERES, as Receiver of 
the Sponge Exchange Bank of 
Tarpon Springs, 
Appellant, 

Vv. PINELLAS COUNTY. 
H. C. CLAYTON and GRACE B. 
CLAYTON, his wife, 

Appellees. 

Opinion filed March 9, 1929. 

An appeal from the Circuit Court for Pinellas 
County, O. L. Dayton, Judge. 

McKay, Withers & Ramsey, for Appellant; 

Thomas Hamilton, for Appellees. 

PER CURIAM. 

In a mortgage foreclosure the defense was payment 
and the bill of complaint was dismissed. Complainant 
appealed. Payment being an affirmative defense it 
should be shown by a clear preponderance of the evi- 
dence. 42 C.J. 117, Section 1677. 

As to payment of the entire debt the evidence is 
indefinite, and the decree is reversed and the cause 
remanded for appropriate proceedings. 

It is so ordered. 

TERRELL, C.J. and WHITFIELD, ELLIS, 
BROWN and BUFORD, JJ., concur. 


O .C. HEATH, 
Plaintiff in Error, 
v. JACKSON COUNTY. 
STATE OF FLORIDA, 
Defendant in Error. 

BUFORD, J. 

In this case the plaintiff in error was convicted 
under an indictment charging him with the larceny 
of a red and white pied heifer yearling, an animal 
of the bovine species. 

There was no conflict in the testimony except as to 
the identity of the animal. There was no evidence of 
concealment. 

One set of witnesses testified positively to the iden- 
tity of this young animal, which was unmarked, as be- 
ing the property of Mrs. Tyre. The other set of wit- 
nesses testified just as positively identifying the ani- 
may as the property of Heath. It appears to us that 
one set of witnesses was mistaken as to the identity of 


the animal and, so far as the record shows, such mis- 
take was an honest one. 

So far as is disclosed by the record when the eyvi- 
dence was all in the jury at best could only guess which 
set of witnesses was correct in the identification of the 
animal. This Court has repeatedly held that a person 
should not be convicted upon guess work or suspicion. 
Human liberty should not be forfeited by conviction 
under evidence which is not sufficient to convince a 
fair and impartial mind of the guilt of the accused to 
a moral certainty and beyond a reasonable doubt. 

Because of the unconvincing evidence in this case, 
justice demands that the judgment should be reversed 
and a new trial granted. It is so ordered. 

Reversed. 

Opinion filed March 9, 1929. 

A Writ of Error to the Circuit Court for Jackson 
County, Amos Lewis, Judge. 

J. M. Calhoun for Plaintiff in Error; 

Fred H. Davis, Attorney General and Roy Camp- 
bell, Assistant, for the State. 

TERRELL, C.J. and WHITFIELD and ELLIS, JJ., 
concur. 

BROWN, J., concurs in the result. 


AMON GREGGS, 
Plaintiff in Error, 
v. WALTON COUNTY. 
STATE OF FLORIDA, 
Defendant in Error. 

PER CURIAM. 

Amon Greggs was indicted and convicted for un- 
lawfully altering the mark of a hog the property of 
Rob Rushing. Counsel for the plaintiff in error con- 
tends that the evidence is insufficient to sustain the 
verdict and that proof of the venue was not complete. 
The evidence upon both the question of venue and 
the alleged criminal act of the accused is not so per- 
suasive as that the ends of justice require an affirm- 
ance of the judgment: 

There is little or no doubt as to the ownership of 
the animal, that its earmarks had been recently chang- 
ed, and that it was found in a pen upon the premises 
of the mother of the accused and that when the owner 
of the animal claimed it the accused caused it to be 
returned to the owner. The only evidence that the ac- 
cused altered the mark was an admission by him one 
night at church that he did it and was sorry. He de- 
nied any such admission, however, and his mother tes- 
tified that she put the hog in the pen and the ac- 
cused had nothing whatsoever to do about it, and did 
not live there at the time. 

Considering all the circumstances of the case, we 
think that justice will be subserved by reversing the 
judgment and granting a new trial. See Wilson-Ot- 
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well & Cone, Inc., v. Ritch, 93 Fla. 698, 112 South. 
Rep. 547. 


Judgment reversed. 

TERRELL, C.J. and ELLIS and BROWN, JJ., con- 
cur. 

WHITFIELD, P.J. and BUFORD, J. concur in the 
opinion and judgment. 

Opinion filed March 9, 1929. 

A Writ of Error to the Circuit Court for Walton 
County, Thomas F. West, Judge. 

W. T. Bludworth, for Plaintiff in Error; 


Fred H. Davis, Attorney General, and Roy Camp- 
bell, Assistant for the State. 


H. O. HART and WILLA L. HART, 
his wife, 
Appellants, 

V. PALM BEACH COUNTY. 
FLORIDA DISCOUNT CORPORATION, 
a Corporation organized and 
existing under the laws of the 
State of Florida; PALM BEACH 
BANK & TRUST COMPANY, A Cor- 
poration organized and existing under the laws of the 
State of Florida; OREL J. MYERS, as 
Receiver of Palm Beach Bank & Trust 
Company; MELBOURNE STATE BANK, a 
Corporation organized and existing 
under the laws of the State 


of Florida, 
Appellees. 
Opinion filed March 9, 1929. 
PER CURIAM. 


This cause having heretofore been submitted to 
the Court upon the transcript of the record of the de- 
cree herein, and briefs and argument of counsel for 
the respective parties, and the record having been seen 
and inspected, and the Court being now advised of its 
judgment to be given in the premises, it seems to 
the Court that there is error in the said decree in so 
far as it allows a solicitor’s fee of $500.00. Brett v. 
The First National Bank of Marianna; Brooks v. Rob- 
erts, decided at this term. It is ordered that the Chan- 
cellor may duly take testimony for the complainants 
as to the amount of solicitor’s fees agreed by them to 
be paid to their solicitor for his services and amend 
the decree rendered by substituting such amount so 
proven for the sum allowed in the decree appealed 
from. Decree affirmed in other respects. 

TERRELL, C.J. and WHITFIELD, ELLIS, 
BROWN and BUFORD, JJ., concur. 

Opinion filed March 9, 1929. 

An appeal from the Circuit Court for Palm Beach 
County, C. E. Chillingworth, Judge. 

J. Stockton Bryan, William T. Osteen and S. L. 
Lowenstein, Jr., for Appellants; 


Winters, Foskett & Wilcox, for Appellees. 


N. P. WALLS, 
Plaintiff in Error, 
Vv. DADE COUNTY. 
THE STATE OF FLORIDA, 
Defendant in Error. 
PER CURIAM. 

Plaintiff in Error, N. P. Walls, was tried and con- 
victed in the Criminal Court of Record of Dade County 
on an information charging him with having obtained 
a certain check of the value of Five Thousand Dollars 
($5,000.00) by false pretenses. A motion to quash 
the information, a motion in arrest of judgment and 
a motion for new trial were all reasonably made and 
denied. Walls was sentenced to the State penitentiary 
at hard labor for a period of three years and writ of 
error was taken to the judgment. 

We think the motion to quash the information 
should have been granted. . The false pretense charged 
against Walls consisted in an alleged representation 
by him to the effect that “Bungalo Lot 15, Block 41, 
Ocean Beach Addition No. 3, according to the plat 
thereof recorded in plat book No. 2 at page 81 of the 
public records of Dade County, Florida,” was incum- 
bered by only one mortgage for the sum of Six Thous- 
and Six Hundred Sixty-seven Dollars ($6,667.00) 
when in fact said lot was incumbered by another and 
different mortgage in the sum of Twenty-five Thous- 
and Dollars ($25,000.00) securing three notes each in 
the sum of Eight Thousand Three Hundred Thirty- 
three Dollars ($8,333.00). It is not alleged that this 
mortgage was unpaid or unsatisfied at the time the in- 
formation was filed or at the time of trial. 

For this reason the judgment below should be and 
is hereby reversed. 

Reversed. 

TERRELL, C.J. and BROWN, J., concur. 

WHITFIELD, P.J. and BUFORD, J., concur in the 
opinion and judgment. 

STRUM, J., absent on account of illness. 
BUFORD, J. 

I think the information is further fatally defective 
because it affirmatively shows that the pretense al- 
leged to have been relied upon was contradicted by 
the public records in the office of the clerk of the Cir- 
cuit Court of Dade County, of which records the per- 
sons alleged to have been deceived had constructive no- 
tice and the contents of which they were in law ad- 
vised. 

Opinion filed March 19, 1929. 

A writ of error to the Criminal Court of Record for 
Dade County, Tom Norfleet, Judge. 


Price, Price, Kehoe & Kassowitz, for Plaintiff in 
Error; 
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Fred H. Davis, Attorney General and Ray Camp- 
bell, Assistant, for the State. 


C. H. BROOKS, JEAN BROOKS, 
his wife, F. 8S. SCOTT, 
S. C. RANDALL and J. C. 
STAUFFER, 

Appellants, 

Vv. PINELLAS COUNTY. 

EDGAR A. ROBERTS, JOHN T. 
BIZE, H. S. HAMPTON, D. H. 
LANEY, C. E. RANSOM, JR., 
and his wife, AGNES RANSOM, 
H. R. SPECKMAN and his wife, 
ALICE SPECKMAN, 

Appellees. 

Opinion filed March 19, 1929. 

An appealfrom the Circuit Court for Pinellas 
County, George W. Whitehurst, Judge. 

Thomas A. Cunniff, for Appellants; 

Paul Game, for Appellees. 

ELLIS, J. 

The motion to dismiss the appeal in this case, which 
was made subsequently to the enactment of Chapter 
11890 Laws of Florida 1927, was deferred until the 
final hearing and the appellees appeared by counsel 
and filed a brief. 

The decree appealed from is erroneous in so far 
as it allows a solicitor’s fee of $3,100.13. There was 
no evidence to show that the complainants had agreed 
to pay their solicitor such sum for his services in the 
cause. See H. J. Brett v. The First National Bank of 
Marianna, decided at the present term. In other res- 
‘pects the decree should be affirmed. 

It is ordered that the Chancellor may take tes- 
timony of the complainants as to the amount of so- 
licitor’s fees agreed by them to be paid by them to their 
solicitor for his services and amend the decree ren- 
dered by substituting such amount so proven for the 
sum allowed in the decree from which the appeal was 
taken. 

TERRELL, C.J. and BROWN, J., concur. 

WHITFIELD, P.J. and BUFORD, J., concur in 
the opinion and judgment. 

STRUM, J., absent on account of illness. 


FLORIDA TRUST & BANKING 


COMPANY, 
Appellant, 
Vv. DE SOTO COUNTY. 
J. H. HANCOCK, 
Appellee. 


ELLIS, J. 

J. H. Hancock exhibited his bill in chancery in the 
Circuit Court for DeSoto County against J. O. Addi- 
son and his wife Ellen, J. F. Addison, L. A. Addison 


and the Florida Trust and Banking Company. The 
suit was instituted to enforce a mortgage lien upon 
certain land located in DeSoto County. 

The material allegations in substance are that on 
June 6th, 1914, J. F. and J. O. Addison gave to L. A. 
Addison their note for $900.00 payable three years af- 
ter date with interest at the rate of ten per cent per 
annum and executed a mortgage upon the described 
land to secure the payment of the same; that on the 
same day on which the note and mortgage were exe- 
cuted the note “was sold and assigned” by L. A. Ad- 
dison to complainant; that the makers of the note had 
not paid it but on June 27, 1914, they paid $100.00; on 
July 6, 1914, they paid $50.00 “and on. day of — 
1914, $300.00.” 

The bill contains the usual prayers in such cases. 
It was filed in October, 1926. 

The Bank answered that when J. F. and J. O. Ad- 
dison executed the mortgage they owned only “an un- 
divided one-half in an undivided two-thirds interest 
in the property” mortgaged. The remaining interest 
was owned by L. A. Addison, the mortgagee; that the 
mortgage was satisfied in full and the debt secured 
thereby fully discharged on August 27, 1915, by a con- 
veyance of the property by J. F. and J. O. Addison to 
L. A. Addison of which fact the complainant was ad- 
vised; that if there is any debt due upon the note at 
all it is only $450.00 and interest from the maturity 
date which is June 6, 1917; that averment is fully es- 
tablished by the note itself which is made part of the 
bill and the endorsements of payments upon the back 
of it; that in March, 1916, L. A. Addison mortgaged 
the property to L. O. Milbrath to secure a note for the 
sum of $1000.00; that mortgage was foreclosed and 
L. A. Addison was made a party defendant in the 
suit. 

It is averred that when the Milbrath mortgage 
was foreclosed the records of DeSoto County showed 
that all the interests in the property had become merg- 
ed in L. A. Addison who appeared from such records 
to be the “owner and holder of the entire jnterest in 
said property” free from all incumbrances” except a 
mortgage for a small sum securing the note held by 
Mrs. J. H. Hancock and that the banking company 
“purchased the same subject to said mortgage only”. 

The complainant moved to strike the answer and 
the motion was granted from which order the Flor- 
ida Trust & Banking Company appealed. 

The only point presented by the answer is that 
Milbrath, mortgagee from L. A. Addison, acquired a 
lien by his mortgage superior to the one which had 
been placed upon the property by J. F. and J. O. Ad- 
‘dison in 1914 because in August 1915 L. A. Addison 
acquired the interests in the property held by J. F. and 
J. O. Addison; that as the public records did not dis- 
close the assignment to Hancock by L. A. Addison of the 


x 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 27 


J. F. and J. O. Addison note Milbrath’s interest 
was not affected by Hancock’s claim. 

The last clause in the answer however is so am- 
biguous as to destroy the force of that point. From 
anything appearing to the contrary, the “mortgage for 
a small sum securing the note held by Mrs. J. H. Han- 
cock” subject to which the Bank purchased the prop- 
erty at the Milbrath foreclosure was the note and mort- 
gage sought to be foreclosed in the present suit. 

While the answer avers that when the foreclosure 
of the mortgage held by Milbrath occurred, L. A. Ad- 
dison was the “record owner and holder of the note 
and mortgage sought to be foreclosed” it does not neg- 
ative the idea that Milbrath knew that J. H. Hancock 
held the first mortgage when Milbrath acquired his 
mortgage, nor does the answer aver that the bank had 
no such information when it became the anand 
at the foreclosure sale. 

We think the order sustaining the motion to strike 
the answer was without error, so the order appealed 
from is affirmed. 

TERRELL, C.J. and BROWN, J., concur. 

WHITFIELD, P.J. and BUFORD, J., concur in the 
opinion and judgment. 

STRUM, J., absent on account of illness. 

Opinion filed March 19, 1929. 

An appeal from the Circuit Court for DeSoto Coun- 
ty, W. J. Barker, Judge. 

Treadwell & Treadwell, for Appellant; 

Leitner & Leitner, for Appellee. 


THE AETNA CASUALTY & SURETY 
COMPANY, 
Appellant, 
v. DADE COUNTY. 
_L. D. BRECKENRIDGE, 
FRANK JAMES, JR., and 
W. R. WATTS, 
Appellees. 

ELLIS, J. 

This is an appeal from an order overruling a de- 
murrer to a bill to reform a surety bond and for 
damages resulting from a breach of a building con- 
tract for the performance of which the appellant be- 
came surety by its bond. 

The suit was begun by the appellees Breckenridge, 
James, Jr., and Watts against T. C. Richardson, the 
contractor, and the appellant Aetna Casualty & Sure- 
ty Company. The substance of the bill is that the com- 
plainants and Richardson entered into a contract on 
the 6th of February, 1926,in which Richardson agreed 
to build a house for the complainants. The contract 
is made a part of the bill by reference to a copy. It 
is alleged that the terms of the contract were agreed 
upon between the parties on January 22, 1926, at 


which time Richardson agreed to procure a bond for 
the faithful performance of the contract, which it is al- 
leged should be condition precedent to the execution 
of the contract; that the bond was procured with the 
Surety Company as surety but its execution was de- 
layed until February 6, 1926. A copy of the bond is 
attached to and made a part of the bill. It is alleged 
that Richardson began the work of constructing the 
house but abandoned his contract on March 13, 1926, 
before the house was completed. The complainants 
had paid him $6,446.90 on account. The complainants 
notified the Surety Company three days later, receipt 
of which notice was acknowledged by the Company. 

It is alleged that since the default of Richardson 
liens have been filed on the property in behalf of ma- 
terial men to the amount of $2,128.00 and there are 
other bills for material and labor amounting to about 
$1,500.00 and the complainants are unable to proceed 
with the construction of the building. 

It is averred that as an “approximate” cause of 
Richardson’s default the complainants have been dam- 
aged about $12,000.00 in that they will be required to 


pay the “liens” and “other expenses incurred” by Rich- 


ardson which will amount to about $4,500.00 and they 
will be required to expend about $7,500.00 in addition 
thereto to complete the building. 

In passing it may be observed that the above alle- 
gation is somewhat ambiguous. It is difficult to un- 
derstand how the complainants’ necessities could cause 
approximately or remotely the default of Richardson 
who seems to have had no difficulty in obtaining mon- 
ey from the complainants. It is alleged that the bond 
should have been January 22, 1926, instead of Feb- 
ruary 6, 1926, and that it was by a mutual mistake that 
it bore the latter date. 

The bond clearly identifies the contract. It is in 
the penal sum of $12,000.00 and conditioned upon in- 
demnification of the obligees against any loss directly 
arising by reason of the failure of Richardson to faith- 
fully perform his contract. It contains the usual con- 
ditions precedent to the obligees’ right to recover under 
it, however. 

There is no equity in the bill. The complainants’ 
remedy, if they have any, is at law. The reformation 
of the bond in the matter of the date of the contract 
referred to in it is wholly immaterial and of no im- 
portance as the bond clearly identifies all the parties 
interested and the contract involved. The bond and 
contract bear the same date although the bond refers 
to the contract as of the date January 22nd and the 
bill alleges that a contract of that date between the 
parties was supplied to the Surety Company so that 
the date of the contract as referred to in the bond 
seems not to have been a mistake at all. The bond is 
clearly a bond of idemnity against any loss the obligees 
might sustain under the contract which the bond identi- 
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fied by reference to the parties and subject matter 
and makes it a part of the instrument. 

The bond if reformed in the particular mentioned 
would have the same effect that it has in its present 
form. See Evans v. Summerlin, 19 Fla. 858; Stein- 
meyer v. Schroeppel, 226 Ill. 9, 80 N. E. 564, 10 L. R. 
A. (N.S.) 114; Fahie v. Pressey, 2 Ore. 23, 80 Am. 
Dec. 401; 

It does not appear that the alleged mistake works 
an injury to complainants nor that it goes to the es- 
sence of the contract. May v. May, 7 Fla. 207; 
Stephens v. Orman, 10 Fila. 9. 

The bond expresses the agreement as it was under- 
stood and designed to be made. The mere fact that it 
was to have been given before the contract was made 
is of no importance as it indemnified the obligees from 
damage under the contract actually made. See Jacobs 
v. Parodi, 50 Fla. 541, 39 South. Rep. 833. 

The right to a reformation of the instrument de- 
pends upon an equitable showing. See Tatum v. City 
Building & Loan Ass’n, 76 Fla. 258, 79 South. Rep. 
839. 

The bill contains no other ground which may be 
treated as the basis for equitable relief. The remedy, 
if any exists at all in favor of the obligees in the bond, 
is at law. 

The demurrer should have been sustained. It was 
error to overrule it. The order is reversed with di- 
rections to dismiss the bill. 

TERRELL, C.J. and BROWN, J., concur. 

WHITFIELD, P.J. and BUFORD, J., concur in 
the opinion and judgment. 

STRUM, J., absent on account of illness. 

Opinion filed March 19, 1929. 

An appeal from the Circuit Court for Dade County, 
W. L. Freeland, Judge. 

Huber, Clements & Blackwell, for Appellant; 

Stuart MacKenzie, for Appellees. 


GREGG MAXCY, Trading as 
Ridge Fruit Company, 
Plaintiff in Error, 
Vv. HARDEE COUNTY. 
WAUCHULA DEVELOPMENT COMPANY, 
a corporation, 
Defendant in Error. 

ELLIS, J. 

The Wauchula Development Company brought an 
action in assumpsit against Gregg Maxcy doing busi- 
ness as Ridge Fruit Company. The action was upon 
an express promise to pay for “goods purchased” by 
the defendant from the plaintiff; for “work and ma- 
terials furnished unto the Defendant by the Plaintiff 
at Defendant’s request” and on “accounts stated be- 
tween plaintiff and defendant.” See Chase & Co. v. 
Miller, 81 Fla. 472, 88 South. Rep. 312. 


A bill of particulars was attached to the declara- 
tion and made a part of it. That bill of particulars 
shows that the “goods purchased” consisted of eight 
car loads of crate material. The first item charged was 
on October 5, 1923, and the last item January 2, 1924, 
The action was begun on November 1, 1926. 

The pleas interposed were: first, that the cause 
of action accrued in Polk County, that the defendant 
resides in and was served with summons in Polk Coun- 
ty and claims the privilege of being sued in that Coun- 
ty; second, that the defendant is not indebted in the 
manner and form as alleged; third, that the cause of 
action did not accrue within three years, and fourth, 
that the account sued on is due by another and not 
by the defendant and he has never agreed in writing 
to pay the account. 

The record states that in March, 1927, the parties 
submitted the cause on the issues joined between 
them and the jury returned a verdict for the plain- 
tiff in the sum of $5,648.20 and judgment was entered 
for that sum. Just what issues were joined by the 
parties it is difficult to ascertain from the pleas so far 
as the merits are concerned. 

The first plea raised a question of privilege to be 
sued in the County of the defendant’s residence. The 
second plea presents no issue. It is neither the gen- 
eral issue on an action upon an implied or express 
assumpsit nor a plea of confession and avoidance. The 
third plea is good as presenting the defense of the 
statute of limitations and the fourth plea was in ef- 
fect a plea of the general issue because if the debt 
was the debt of another and the defendant had not 
agreed in writing to pay it, then he had not promised 
as alleged. 

Under this plea, giving to it tha merits of a plea 
of the general issue which it strictly does not possess, 
it denies that the contract stated was in fact made; 
that the statement of the contract is wrong in terms 
or omits a material part, or the subject matter of the 
contract is misdescribed, or that the promise of the 
defendant is not the agreement pleaded or that he made 
no promise at all. It does not however deny the breach 
or the performance by the plaintiff of a condition 
precendent to his right to sue. See Shipman’s Com- 
mon Law Pleading 284. 

The evidence in the case does not support thei con- 
tract declared on. The testimony of the manager of 
the plaintiff corporation shows that while his dealings 
were with Mr. Maxcy he understood that Maxcy was 
interested with others; that the Ridge Fruit Company 
was a partnership; that Maxcy arranged for the crate 
materials to be charged to the Ridge Fruit Company; 
the manager understood that other people were asso- 
ciated with Mr. Maxcy in that Company and Maxcy 
made no promise in writing to pay the account. 

The manager did not know who the associates or 
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copartners of Mr. Maxcy were nor did he make any ef- 
fort to discover them but was willing to sell the goods 
to the partnership and carry the account in the name 
of the partnership on the faith of Mr. Maxcy’s connec- 
tion with it. But that does not prove a several liability 
against the defendant for goods that were sold to a 
copartnership even though the other members of the 
copartnership were not known to plaintiff. The man- 
ager of the plaintiff corporation testified that he “un- 
derstood the firm (Ridge Fruit Company) was Mr. 
Maxcy and some associates doing business as Ridge 
Fruit Company. Mr. Maxcy was the main man and it 
was on his reputation and my acquaintance with him 
that I granted credit to the concern without following 
an investigation. I would not have extended cred- 
it to Ridge Fruit Company had I not believed that Mr. 
Maxcy was individually and personally responsible at 
the time of the shipments.” 

The evidence is clear that the contract was an im- 
plied assumpsit of the Ridge Fruit Company a copart- 
nership composed of the defendant and others. The 
declaration is in express assumpsit against the defend- 
ant individually. 

The point is also presented that as the cause of 
action accrued in Polk County, and the defendant re- 
sided in that county, the action could not have begun 
in Hardee County unless the plaintiff had filed with 
his praecipe an affidavit that the action was brought 
an good faith and with no intention to annoy the de- 
fendant, See Sec. 2379 Revised General Statutes 1920 
(Sec. 4219 Compiled General Laws 1927), that as the 
affidavit was not filed until two months and ten days 
after the suit was begun the court had no jurisdiction 
to try the case. The point was raised by a motion 
to dismiss. 

We think the motion to dismiss the action for non- 
compliance with the requirements of the statute was 
a correct proceeding, assuming that the record then 
showed upon its face the jurisdictional defect. 

Without determining the point, however, as to the 
effect of a failure of the plaintiff to comply with the 
statutes we hold that the issue presented by the first 
plea upon which the parties seem to have gone to 
trial was sustained by the evidence and the cause 
should have been dismissed. 

‘The judgment is reversed with directions to dis- 
miss the action. 

TERRELL, C.J. and BROWN, J., concur. 


WHITFIELD, P.J., and BUFORD, J., concur in- 


the opinion and judgment. 

Opinion filed March 2, 1929. 

A writ of error to the Circuit Court for Hardee 
County, W. J. Barker, Judge. 

Huffaker & Edwards and Latimer C. Farr, for 
Plaintiff in Error; C. D. Williams, for Defendant in 
Error. 


DOZIER WASHINGTON DRAWDY, 
Plaintiff in Error, 
v. ST. LUCIE COUNTY. 
THE STATE OF FLORIDA, 
Defendant in Error. 
ELLIS, J. 

The plaintiff in error was indicted and convicted 
of the unmentionable crime and seeks reversal of the 
judgment on writ of error. 

The evidence we deem to be sufficient to sustain 
the verdict. A discussion of it is unnecessary as it 
would serve no useful purpose. Two witnesses saw 
the accused in the act and so testified. They were 
unable to say that there was actual emission and coun- 
sel contend that as such fact is a necessary ingredient 
of the crime the circumstances to which the witnesses 
testified were not sufficient to exclude the inference 
that it did’ not occur; that the rule in circumstantial 
evidence applies which is: the facts must not only be 
consistent with the theory that emission occurred but 
must be inconsistent with any other reasonable suppo- 
sition. 

The answer to that proposition is that emission is 
not nor was it at common law a necessary ingredient 
of the crime charged. See 2 Bishop on Crimes (7 Ed) 
Sec. 1128. It is not a necessary ingredient of rape in 
this state. Sec. 7153 Comp. Gen. Laws 1927; Barker 
v. State, 40 Fla. 178, 24 South. Rep. 69. 

Upon the subject of penetration we think the evi- 
dence was sufficient to justify the jury as reasonable 
men to arrive at the conclusion they reached. It does 
not appear from a reading of the evidence that the 
jury could not have rendered the verdict they did. The 
verdict should not therefore be reversed. See Hagan 
v. State, 66 Fla. 268, 63 South. Rep. 443. 

There is a question presented by the record in this 
case to which we will call attention although we do 
not now decide the point. We pass it under the author- 
ity of Peninsular Industrial Insurance Co. v. State, 61 
Fla. 376, 55 South. Rep. 398; McQuagge v. State, 80 
Fla. 768, 87 South. Rep. 60. 

The record proper in this case contains neither 
the verdict of the jury nor the judgment of the court. 
They both appear however in the bill of exceptions. 
The transcript was probably made up under the pro- 
visions of Chapter 12019 Acts of 1927 which it is 
probably assumed affords authority for not observ- 
ing the regular and logical order of procedure in pre- 
paring the transcript of the record in a cause in which 
it is desired to invoke the jurisdiction of this Court 
to review the judgment rendered by the trial court. 
The act among other things provides that any motion, 
pleading, proceeding, document or other matter exhib- 
ited only by the bill of exceptions when it should have 
been exhibited by the record proper shall be considered 
by the appellate court “with the same force and ef- 
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fect” as if it had been “exhibited in its proper place 
in the transcript of the record”. 

Assuming that a verdict or a judgment may be 
classed as a “motion, pleading, proceeding, document 
or other matter” it is perfectly clear that in the 
legislative mind it constitutes a part of the record and 
should be exhibited by it when an appellate court ex- 
ercises its jurisdiction to review the judgment rend- 
ered. That is true because an appellate court has 
jurisdiction by virtue of its creation to review only 
upon the record certified to it by the duly constituted 
authority the conduct of a cause which has proceeded 
to judgment. 

The clerk of the court is the custodian of the 
court’s records and he alone is the authorized officer 
to certify to such records. Those records import ver- 
ity and are alone evidence of what they contain. It 
is no more the duty of the trial judge and no more 
within his power to certify to a verdict or a judgment 
than it is the duty or within the power of the clerk 
to certify as to what occurred in pais at the trial 
which it is the function of a bill of exceptions to pre- 
serve and when signed it may become part of the 
record of the proceedings and trial but not necessarily 
a record of the judgment. 

Under our statute a bill of exceptions may under 
certain circumstances be authenticated by a certain 
number of bystanders in case the judge should re- 
fuse to sign it. In such case if the above statute, 
Chapter 12019, supra, is to be construed as including 
a verdict and judgment there would exist the anom- 
alous situation of having a judgment certified to 
this court by unofficial persons. When the clerk cer- 
tifies to the transcript he merely certifies to the con- 
tents of the bill of exceptions when it is so made up. 

It is within the constitutional power of the legis- 
lature to require the appellate judicial power of this 
State which is vested by the constitution in this Court 
to be exercised upon a transcript of a record made up 
by other than the constitutionally created custodian 
of such records? It is he whose certificate under the 
seal of the court imports verity as to the contents of 
a record of the judgment in a cause and upon that only 
may the appellate jurisdiction of this court be ex- 
ercised. 

Whether the legislature may interfere to such an 
extent with the exercise of judicial authority well 
deserves some consideration when the point is duly 
presented. 

The judgment is affirmed. 

TERRELL, C.J. and BROWN, J., concur. 

WHITFIELD, P.J. and STRUM and BUFORD, 
JJ., concur in the opinion and judgment. 

Opinion filed March 19, 1929. 

A writ of error to the Circuit Court for St. Lucie 
County, Elwyn Thomas, Judge. 


Alto Adams and Otis R. Parker, for Plaintiff in 
Error; 

Fred H. Davis, Attorney General, and Roy Camp- 
bell, Assistant for the State. 


J. N. DUNHAM, et al, 
Appellanis, 


v. VOLUSIA COUNTY. 
D. P. SMITH, Trustee, 


Appellee. 
BUFORD, J. 
In this case D. P. Smith as Trustee, being the 
holder of a first mortgage made to him as Trustee, 


instituted suit to foreclose the mortgage. 


The owner and holder of a second mortgage in- 
ferior in dignity to the first mortgage was made de- 
fendant. This defendant filed a cross bill seeking to 
foreclose the second mortgage in the same suit. A 
motion by the complainant in the original suit to strike 
the cross bill was granted. A motion for re-hearing 
was filed and denied. Application to file an amended 
cross bill was also denied. From these orders appeal 
was taken. 

It was said by this Court in Jackson, et al, vs Dut- 
ton, et al, 46 Fla. 518, 35 Sou. 74: 

“A cross bill interposed by a second mortgagee 
who is made a party defendant to a bill to fore- 
close a first mortgage, not filed in aid of any de- 
fense, but to obtain affirmative relief against co- 
defendants only, by having the surplus expected 
to be realized at the foreclosure sale under the 
prior mortgage applied to the payment of the sec- 
ond mortgage, which seeks no relief against the 
complainant in the original bill, and which fails 
to allege that there is likely to be a surplus, or 
that an adjudication in favor of the cross-com- 
plainant upon the matter of the cross bill will 
tend to increase the amount likely to be realized 
at the sale of the mortgaged property, can not 
be maintained as against the complainant in the 
original bill, and his demurrer for want of equity 
thereto should be sustained.” See also Turner v. 
Utley, 112 So. Rep. 837. 

It appears that in the instant case an effort was 
made by the owner and holder of the second mortgage 
to place himself on ground to maintain his suit by in- 
corporating in the cross bill the following language: 

“Your Orators would further allege that there 
is likely to be a surplus, and that an adjudication 
in favor of your Orators, herein, upon the matter 
of the cross bill will tend to increase the amount 
likely to be realized upon the sale of the mort- 
gages property.” 

This allegation is insufficient. The bill does not 
allege that the original complainant has any interest 
in the matters stated in the cross bill and no relief is 
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sought against the original complainant by the cross 
bill. The cross bill sets up no matter of defense to 
the suit of the original complainant. 

This Court in Jackson et al., vs Dutton, et al., su- 
pra, has indicated the course to be pursued by the 
holder of a second mortgage under circumstances like 
those obtaining in the instant case, in the following 
language: 

“Upon application of a second mortgagee made 
. a party to a bill to foreclose a first mortgage, the 
court has power to direct the surplus, if any, 
upon a sale under the first mortgage, to de de- 
posited in the registry of the court, and upon the 
deposit of such surplus the second mortgagee can 
by petition intervene and have the court adudicate 
his right thereto, but he can not have such re- 
lief by merely setting up a claim therefor in his 
answer to the original bill.” 

We find no error in the orders of the Chancellor 
appealed from and the same should be affirmed. It is 
so ordered. 

Affirmed. 

WHITFIELD, P.J. and STRUM, J., concur. 

TERRELL, C.J. and ELLIS and BROWN, JJ., con- 
cur in the opinion and judgment. 

Opinion filed March 20, 1929. 

An appeal from the Circuit Court for Volusia 
County, M. G. Rowe, Judge. 

Shepard & Wahl for Appellants; 

Bull, Landis & Whitehair, for Appellee. 


H. S. EBERLE and 
MRS. A. M. EBERLE, joined by 
her husband and next best friend, 


‘H. S. EBERLE. 
Appellants, 
Vv. VOLUSIA COUNTY. 
MARION WILSON, 
Appellee. 


BUFORD, J. 

In this case decree pro confesso was entered Aug- 
ust 2, 1926. Testimony was taken December 30, 1926. 
Report of Special Master was filed March 2, 1927. 
Final decree was entered March 12, 1927. A motion 
to vacate decree pro confesso, the order appointing 
a Special Master and final decree was filed September 
17, 1927, and on that date an order was made vacat- 
ing the decree pro canfesso the Order appointing a 
Special Master and the final decree, from which Order 
appeal was taken. 

It will be observed that the order vacating the final 
decree and other orders referred to was made more 
than six (6) months after the entry of the final de- 
cree. 

It appears that the entry of the decree pro confesso 
was irregular but was not void. It also appears from 


the record that the final decree was based upon testi- 
mony taken after the time was expired and that there- 
fore the entry of this decree was error, but the decree 
was not void. See Woodward vs Woodward, 95 Fla. 
396, 116 Sou. 501. 

At the expiration of six months ia the date of 
the entry of the final decree, such decree which had 
already become absolute, could not then be corrected 
either by appeal or by order of the Circuit Court. 
Mabson v. Christ, 119 So. 131. 

The decree by the passage of time, that is by the 
passage of a period of more than six months from the 
date of its entry in the proper court records had passed 
beyond the control of the Court. 

For the reasons stated, orders appealed from should 
be reversed and it is so ordered. 

Reversed. 

WHITFIELD, P.J. and STRUM, J., concur. 

TERRELL, C.J. and ELLIS and BROWN, JJ., con- 
cur in the opinion and judgment. 

Opinion filed March 20, 1929. 

An appeal from the Circuit Court for Volusia 
County, M. G. Rowe, Judge. 

Leonardy & Leonardy for Appellants; 

Stewart & Stewart, for Appellee. 


THE VAN EEPOEL REAL ESTATE 
COMPANY, a Corporation, 
Appellant, 
Vv. SARASOTA COUNTY. 
THE SARASOTA MILK COMPANY, 
a Corporation, et al, 
Appellees. 
BUFORD, J. 

In this case a bill by Van Eepoel Real Estate Com- 
pany, a Corporation, to foreclose a real estate mort- 
gage alleged to have been a purchase money mort- 
gage against Sarasota Milk Company, a Corporation, 
and others. It is alleged that the mortgage was ex- 
ecuted on November 25th, 1925, to Tampa Stock Farms 
Dairy Company and was recorded April 21, 1926, and 
was afterward assigned to the complainant for value. 
The Armstrong Cork & Insulation Company, a Cor- 
poration, was made defendant and filed its answer 
in which answer this defendant claimed a prior lien ac- 
quired by the furnishing of material and performing 
certain labor under a contract with the then owner 
dated February 3, 1926. The answer alleged that first 
materials were shipped March 2nd, 1926; that the first 
labor was performed April 12th, 1926 and that work 
was completed on April 16th, 1926 and that it filed its 
notice of lien on July 7th, 1926. 

Testimony was taken by a master and report was 
made to the court on June 25th, 1927. An order 
was first made in favor of the original complainant 
holding the mortgage lien, but, on re-hearing, after 
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a change of Judges, this order was modified and a final 
decree was entered in which it was adjudicated that 
the lien of the Armstrong Cork & Insulation Company 
had priority over the lien of the mortgage of Van 
Eepoel Real Estate Company. From this decree ap- 
peal was taken. 

We observe from the foregoing statement of the 
case that the mortgage here under consideration was 
taken before any work was done or material furnished 
by the defendant claiming a lien for work done and 
material furnished. Therefore, this lien-claimant is 
not in a position to invoke the benefits resulting from 
that part of Section 3517, paragraph 1, Revised Gen- 
eral Statutes, reading as follows: 

“Any purchaser or creditor whose title, interest, 
lien or claim in and to the property shall be cre- 
ated, or shall arise while the construction or repair 
of such property as aforesaid is in progress, shall 
be deemed and held to be a purchaser or creditor 
with notice.” 

The same Section above referred to in paragraph 
2, provides: 

“As against purchasers and creditors of such 
owner without notice such lien shall be acquired 
upon real estate only from the time of the record 
in the office of the clerk of the Circuit Court 
of the County where the real estate lies of a no- 
tice of such lien.” 

The language above quoted, “‘such owner,” refers 
to owners with whom the claimant of lien arising by 
reason of the furnishing of material or the performing 
of labor is in privity and the allegations of the answer 
show that this is the status of the defendant claim- 
ing the lien for material furnished and labor per- 
formed. 

So, we have a case in which it appears that a 
first mortgage was given at a time when on material 
was being furnished or no labor being performed as 
a result of which lien is claimed. That after this 
mortgage had been given, but before it was recorded, 
material was furnished and labor performed under a 
contract with the owner for the same and that by 
reason of the furnishing of such material and the per- 
forming of such labor, the contractor furnishing and 
performing the same became entitled to a lien which 
lien under the statute may be acquired upon real es- 
tate as against creditors without notice only from the 
time of the record in the office of the clerk of the Cir- 
cuit Court of the County where the real estate lies of a 
notice of such lien. The notice of lien was not filed 
until several weeks after the mortgage had been re- 
corded. Therefore, the lien was not acquired under 
the language of the statute until after the record of 
the mortgage. This case differs from Booker & Co., 
et al, vs Leon H. Watson, opinion filed December 5th, 
1928, reported 119 Sou. 104, in that in that case the 


holder of the mortgage took the same and acquired 
his lien during the time that material was being fur- 
nished and labor was being performed and, there- 
fore, became a creditor with notice under the terms 
of the statute. While in this case the mortgage lien 
was acquired before the material was furnished or the 
labor performed and he was, therefore, not a creditor 
with notice. 

This Court in the case of Axtell vs. Smedley & Rod- 
gers Hardware Co., et al, 59 Fla. 430; 52 So. 710, 
say: 

“Applying the foregoing principles of construc- 
tion to subsection 2 (a) of paragraph 2210, Gen- 
eral Statutes of 1906, prescribing how liens in 
favor of one who in privity with the owner has 
furnished materials for the erection and repair 
of buildings etc. may be acquired as against pur- 
chasers and creditors—the proper construction 
is that one furnishing materials has three months 
after the entire furnishing of the material to re- 
cord his lien so as to secure his lien for twelve 
months after the record of the same, against per- 
sons who purchase the property or creditors with- 
out notice who became such after the recording 
of the lien, but such recording is not notice, nor 
does it make the lien effectual against a purchaser 
without actual notice who buys the property be- 
fore the lien is recorded, and after the time when 
the materials are furnished—in other words, 
the act of recording the lien has no retroactive 
effect upon a purchaser.” 

See also Peoples Bank vs. Va. Bridge Co., 94 Fla. 
474, 113 So. 680. 

It therefore appears that the final decree should 
be reversed and it is so ordered. 

Reversed. 

WHITFIELD, P.J. and STRUM, J., concur. 

TERRELL, C.J. and ELLIS and BROWN, JJ., con- 
cur in the opinion and judgment. 

Opinion filed March 20, 1929. 

An appeal from the Circuit Court for Sarasota 
County, Paul C. Albritton, Judge. 

Jackson, Dupree & Cone, for Appellants; 

Early & Arnest, for Appellees. 


JAMES GARRIGA, H. M. DIAMOND 
and PORT ST. JOE LUMBER COMPANY, 
a Corporation, 
Appellants, 
v. GULF COUNTY. 
REID LUMBER COMPANY, 
a Corporation, 


Appellee. 
BUFORD, J. 
The appellee filed suit in the circuit court of Gulf 
County against the appellants, the purpose of which 
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was to obtain a temporary injunction and upon final 
hearing a decree of perpetual injunction. The bill al- 
leged in substance that on April 20th, 1927, com- 
plainants sold to the defendants timber of certain lands 
described in the bill of complaint for $72,453.75, pay- 
able $5,000.00 cash and the balance evidenced by prom- 
issory notes of the defendants payable to the order 
of the complainants every 60 days for $5,000.00, ex- 
cept the last note which was for the sum of $2453.75, 
and that the defendants had six (6) years in which 
to cut and remove such timber. That the contract 
stipulated that it was agreed that a cruise of the tim- 
ber had fixed the stumpage at 9,660,500 feet, accord- 
ing to log scale measure in the woods. That the tim- 
ber had been divided by the cruisers as nearly as pos- 
sible in equal proportions of five (5) tracts. That de- 
fendants were to start cutting and logging tract One 
(1) and should proceed to cut the timber from the 
five tracts in numerical order named. They should 
cut and log timber on each tract designated before 
cutting and logging timber from any other tract, ex- 
cept that they might suspend logging on any tract 
and begin on another tract by first paying for the bal- 
ance of the timber on the tract upon which logging 
was so suspended at the rate of Seven dollars and fifty 
cents ($7.50) per thousand feet, the cruisers’ estimate, 
whether found to be correct or not, to be taken and ac- 
cepted by both parties as basis for all such settlements. 

The bill alleges the number of feet of timber on 
each tract as shown by the cruise and alleges that 
the total in feet per thousand of timber as shown 
by the cruise when multiplied by $7.50 fixes the pur- 
chase price as above stated. 

It is alleged that the defendants suspended cutting 
on tract No. 1 and began cutting on tract No. 2 and 
suspended cutting on tract No. 2 and began cutting 
on tract No. 3 before having finished cutting on tract 
No. 1, and before having finished cutting on tract 
No. 2, and without having paid notes equal to the 
purchase price of tracts No. 1 and 2, aggregating 
4,080,000 feet at $7.50 per thousand, making $30,- 
600.00. 

The bill alleges the amount of timber which had 
been cut from tract No. 3. The value of the timber cut, 
according to the allegation of the bill of complaint up 
to the date of the granting of the restraining order, 
was $36,562.50. The bill does not allege that there 
had been default, in the payment of any note, but does 
allege that “Prior to the entry of the defendants on 
tract No. 3, they had paid only three of the said notes, 
amounting to $15,000.00. That since cutting began 
on tract No. 3 the defendants have paid notes maturing 
on December 25th and February 25th.” It will be ob- 


served that these two last mentioned notes were for 
$5,000.00 each. Therefore, it appears from the bill 
that five notes for $5,000.00 each, and $5,000.00 cash, 


aggregating in all $30,000.00, had been paid. 

The claim for relief by injunction is based upon 
the allegation, 

“That before beginning cutting on tract No. 2 
the defendants did not pay notes equal to the pur- 
chase price of tract No. 1 and, before entering 
on tract No. 3 the defendants did not pay notes 
equal to the purchase price of tract No. 2 as pro- 
vided in said contract. That the said contract 
had been broken by the defendants in the above 
particulars. That the defendants began cutting 
on tract No. 3 on or about the 15th day of Janu- 
ary, 1928, and defendants cut on said tract No. 
3 up to March 6, 1928, 615,000 feet and since 
said date have been cutting on said tract at the 
rate of 20,000 feet a day.” 

Under the contract, which is made a part of the 
bill of complaint, the title to all of the timber passed 
to the defendants for which they agreed to pay a stip- 
ulated price at certain times and under certain condi- 
tions. The bill alleges a breach of the contract. There 
is no allegation in the bill that the defendants are in- 
solvent. 

The bill shows upon its face that the amount al- 
leged to be due the complainants by the defend- 
ants is so fixed by the contract as to leave nothing to 
conjecture. To arrive at the amount due involves only 
a mathematical calculation. 

No probability of irreparable injury is shown by 
the allegations of the bill. 

A demurrer was interposed to the bill of complaint 
and should have been sustained upon the first three 
grounds thereof, which were as follows: 

1. “That complainant in and by its said bill 
hath not made and stated such a cause as ought 
in equity to entitle it to the relief therein prayed 
or to any relief. 

2. “That complainant has a good and ade- 
quate remedy at law. 

3. “That complainant in its said bill fails to 
allege that the cutting of the timber in question 
by the defendants make and constitute an ir- 
reparable loss, or an injury whatsoever.” 

See Carney et al, vs. Hadley, 32 Fla. 344, 14 Sou. 
4. 

In Creveling vs Chambers, 73 Fla. 512, 74 Sou. 
511, this court say: 

“It is incumbent upon a complainant to al- 
lege in his bill every fact, clearly and definitely, 
that is necessary to entitle him to relief; and if 
he omits essential facts therefrom, or states such 
facts therein as show that he is not entitled to 
relief in a court of equity, he must suffer the 
consequences of his so doing. This principle ap- 
plies to all bills in equity, but is especially ap- 
plicable to bills seeking an injunction, the rule 
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being that the title or interest of the complainant 
and the facts upon which he predicates his prayer 
for such relief must be stated positively, with 
clearness and certainty. The bill must state 
facts and not opinions or legal conclusions.” 

To the same effect was the opinion in the case of 
Inter-State Lumber Company vs Fife 70 Fla. 178, 69 
Sou. 715. 

In J. S. Betts Co. vs South Ga. Ry. Co. 69 Fila. 
46, 67 Sou. 761, this court say: 

“Where the legal remedies for a breach of a con- 
tract are ample, the basis for equitable relief 
should be otherwise shown. 

On hearing a temporary restraining order was 
granted from which order appeal was taken and, 
among other things, the order overruling the demur- 
rer to the bill of complaint was assigned as error. 

For the reasons stated, the order appealed from 
should be reversed and it is so ordered. 

Reversed. 

TERRELL, C.J. and WHITFIELD and STRUM, 
JJ., concur. 

ELLIS and BROWN, JJ., dissent. 

Opinion filed March 5, 1929. 

An appeal from the Circuit Court for Gulf County, 
Amos Lewis, Judge. 

Watson & Pasco & Brown for Appellants; 

Carter, Solomon, Welch & Pierce, for Appellee. 
ELLIS, J. DISSENTING. 

I do not agree to the conclusion reached by the 
other members of the Court. It rests upon a contract 
which the parties did not make. 

The purchasers of the timber and the seller, Reid 
Lumber Company, agreed in writing to the terms un- 
der which the purchasers could enter upon, cut and 
remove the timber on the land described. They agreed 
to a division of the timber into five tracts; that the 
cutting and removal of timber should begin on tract 
number one and be completed before the purchasers 
should begin cutting on tract number two; that the 
timber on each tract was to be exhausted by cutting 
to the amount of the agreed estimate of footage for the 
particular tract before the purchasers should begin 
cutting on the next tract in numerical sequence. 

It was definitely agreed that should the purchasers 
desire, before completing the cutting on any one tract, 
to remove to the next tract in sequence they should 
first pay the estimated value of the timber on the tract 
on, which they were cutting, according to the agreed 
estimate of footage at $7.50 per thousand. 

In that event only were they authorized under 
the contract to proceed to the tract next in sequence 
and cut and remove the timber therefrom. 

The contract was perfectly valid. The seller took 
that method of securing the promises to pay for the 
entire lot of timber sold. It was the only security 


which the seller had retained for the fulfillment of the 
contract by the purchasers. The conclusion reached 
destroys that security which the parties by a valid 
agreement among themselves set up for the faithful 
execution of the contract by the purchasers. 

When the bill was filed the purchasers had moved 
from tract number one to tract number two and thence 
to tract number three and on the latter had cut ap- 
proximately 695,000 feet of timber. The removal to 
tract number three occurred January 11, 1928. Under 
the terms of the contract when the purchasers de- 
sired to remove to tract number three they should 
have paid to the seller, exclusive of the cash payment 
of $5,000. when the contract was signed, the sum of 
$30,599. 

Four notes on January 15, 1928, aggregating $20,- 
000. had become due and were paid. Later when the 
note due in February matured it was paid, but there 
still remained due when the purchasers removed to 
tract number three the sum of $5,599. Before the 
bill was filed the purchasers had cut on tract number 
three timber to the value of $5,212., making a total of 
$10,811. more than the aggregate amount of the notes 
paid to March 10, 1928, when the bill was filed. 

The security of the seller therefore was impaired 
to that extent. 

If the conclusion reached by the majority is cor- 
rect it follows that under the terms of the agreement 
the purchasers could have put a sufficient force of 
laborers on the land to strip it of its timber before 
the due date of the fifth note and left the seller to 
its remedy at law on the remaining ten notes aggre- 
gating a balance due of $47,453.75. The security of 
the seller would have been destroyed by the wrong- 
ful act of the purchasers yet the seller would be deemed 
by the Court to have suffered no injury because it 
is assumed that in the absence of an allegation of 
defendants’ insolvency they would be able to respond 
and would respond in damages to the seller in actions 
upon the notes as they became due respectively. 

Under the law, as it exists in this State the un- 
lawful destruction of timber by another is per se an 
irreparable injury to its owners where the trees con- 
stitute the principal value of his estate and the com- 
plainant’s equity in this case in no wise depends upon 
the matter of defendants’ insolvency. 

Nor can it be said that under the terms of the 
agreement the conveyance of the standing timber on 
all the tracts to the purchaser was one in praesenti. 
Their right to enter upon, cut and remove the timber 
depended upon the performance by them of the con- 
tract on their part to be performed with respect to 
each tract. 

I think the order appealed from should be af- 
firmed. 

BROWN, J., concurs. 


; 
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ATLANTIC COAST LINE RAILROAD 
COMPANY, 
Plaintiff in Error, 
Vv. HILLSBOROUGH COUNTY. 
JENNIE M. WATKINS, 
Defendant in Error. 
ELLIS, J. 

Jennie M. Watkins brought her action against 
the Atlantic Coast Line Railroad Company for dam- 
ages for the wrongful death of her husband caused by 
running a train upon an automobile which the de- 
ceased was driving over a railroad crossing at a 
place called Seffner in Hillsborough County. 

The declaration alleged that Watkins was driving 
his automobile along the public highway in the town 
of Seffner about 7:55 o’clock on the morning of March 
31, 1926; that at the point where the public highway 
crosses the tracks of the railroad company the defend- 
ant carelessly and negligently propelled and ran its 
train against the automobile which was driven by 
Watkins and he was killed. 

The defendant pleaded first, not guilty; second, 
that plaintiff’s husband attempted to cross the tracks 
immediately in front of the approaching train, the 
presence of which was known to him or which he could 
have known by the exercise of reasonable care, thereby 
proximately contributing to his own death. The third 
plea was in substance the same as the second and con- 
cluded with the averment that the negligence of the 
plaintiff’s husband was the cause of his death. 

There was a trial on the issues joined and a ver- 
dict for the plaintiff in the sum of ten thousand dollars 
and judgment entered for the plaintiff. 

Seven assignments of error were alleged upon 
which the defendant intended to rely for reversal of 
the judgment to which a writ of error was taken. 
All errors assigned are discussed in the brief of counsel 
except the fourth and fifth. Those assignments were 
intended to present the point that the court should not 
have permitted the plaintiff after the defendant had 
closed its evidence and rested its case to introduce 
evidence not in rebuttal but presenting new issues not 
“framed by the facts produced by the plaintiff and the 
defendant by their testimony.” As those two assign- 
ments of error are not discussed they will be treated 
as abandoned. See Southern Express Co. v. Van 
Meter, 17 Fla. 783; Kloss v. State, 95 Fla. 433, 116 
South. Rep. 39; Cross v. State, 89 Fla. 212, 103 South. 
Rep. 636; Hoodless v. Jernigan, 46 Fla. 213, 35 South. 
Rep. 656; Tampa Electric Co. v. Bazemore, 85 Fla. 
164, 96 South. Rep. 297. 

At the close of the plaintiff’s evidence the defend- 
ant moved for a directed verdict. The overruling of 
that motion is the basis of the first assignment of er- 
ror. There is no merit in this assignment. 

The plaintiff proved the death of her husband to 


have been occasioned by an accident at a railroad cross- 
ing in which the automobile which he was driving 
was hit by the defendant’s train. She introduced 
evidence to show the age, life expectancy, and earning 
capacity of her husband, the friendly relations between 
them, her age and the condition of her health. 

Defendant contends that the declaration was not 
framed under the statute raising presumption of neg- 
ligence on proof of damage by railroad cars; that the 
plaintiff should have introduced evidence of negligent 
operation of the train by some breach of duty on the 
part of those operating the train and that such neg- 
ligence caused the injury; that the plaintiff by resting 
her case when she did shifted to the defendant the 
burden of proof which it was not under the law re- 
quired to sustain at that stage of the case. 

If the death of the plaintiff’s husband was caused 
by the wrongful act, negligence or carelessness of the 
defendant corporation the plaintiff had a cause of ac- 
tion against the defendant. See Sects. 7048, 7047, 
Comp. Gen. Laws 1927 (Sec. 4961 Rev. Gen. Stats. 
1920) ; Stinson v. Prevatt, 84 Fla. 416, 94 South. Rep. 
656. 

When damage is done to a person by a railroad 
company by the running of its locomotives, or cars, or 
other machinery or when the damage is done by any 
person in the employ and service of such company 
the company is liable for such damage unless the com- 
pany shall make it appear that its agents exercised 
all ordinary and reasonable care and diligence, the pre- 
sumption in all cases being against the company. See 
Sec. 4964 Revised General Statutes 1920; 7051 Comp. 
Gen. Laws 1927. 

Under the above statute it has been held that the 
burden of proving the injury is on the plaintiff and 
the burden of showing absence of negligence is on the 
defendant. See Seaboard Air Line Ry. v. Smith, 53 
Fla. 375, 43 South. Rep. 235; F.E.C.Ry. Co. v. Welch, 
53 Fla. 145, 44 South. Rep. 250; F.E.C.Ry. Co. v. 
Carter, 67 Fla. 335, 65 South. Rep 254; Tampa Elec- 
tric Co. v. Barber, 81 Fla. 405, 88 South. Rep 302; 
Stevens v. Tampa Electric Co., 81 Fla. 512, 88 South. 
Rep. 365; Payne v. McKinnon, 81 Fla. 583, 88 South. 
Rep. 495; Davis v. Cain, 86 Fla. 18, 97 South. Rep. 
305; Dina v. S.A.L. Ry. Co., 90 Fla. 558, 106 South. 
Rep. 417. 

The above decision and many others of this court 
have settled the question raised by the first assign- 
ment of error against the contention of the plaintiff 
in error. 

The doctrine may be considered as established that 
in a case where one is entitled to bring an action 
against a railroad company for damages for personal 
injury of another or for the wrongful death of one 
caused by the running of its locomotive, cars or other 
machinery it is only necessary for the plaintiff in the 
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declaration, after alleging matter proper to. be in- 
cluded in the inducement, to allege the injury sus- 
tained; that it was caused by the railroad company; 
that the act causing the injury was negligently done 
and the damages sustained; that when the trial oc- 
curs the plaintiff is only required to prove or show 
the injury; that it was caused by the railroad com- 
pany and the damages sustained. When that is done 


the burden shifts to the railroad company to affirma-. 


tively show that its agents or employees used all or- 
dinary and reasonable care in the transaction. 

In such case the presumption of negligence arises 
against the railroad where evidence is offered by the 
plaintiff showing or tending to show the injury by the 
defendant, and that presumption is not removed until 
and when the defendant company has made it to ap- 
pear that its agents have exercised all ordinary and 
reasonable care. See Seaboard Air Line Ry. Co. v. 
Myrick, 91 Fla. 918, 109 South. Rep. 193. 

The declaration contained all the required allega- 
tions under the provisions of the statute mentioned 
and the cause was controlled by it. 

The remaining assignments of error may be con- 
sidered together. While they involve two or more 
propositions, they are not only related but interde- 
pendent. When the plaintiff produced evidence to 
show that the injury to her husband was caused by 
the act of the defendant in running its train and the 
damages which she had sustained she rested her case. 
The defendant then proceeded to show by testimony of 
witnesses that its agents exercised all ordinary and 
reasonable care in the circumstances. As this court 
has held, in such case the plaintiff may offer in rebut- 
tal such evidence as tends to overcome the probative 
force of the evidence submitted by the defendant. 

We said in the Myrick case, supra: “If in a given 
case the defendant railroad company by evidence shows 
that its employees used such ordinary precautions as 
the exigencies of the case required to warn all persons 
who might be upon the public highway near a crossing 
of the approach of a train, a traveler who may be in- 
jured by the train cannot recover damages from the 
railroad company for such injuries, unless he makes 
it appear from the evidence that the defendant com- 
pany was guilty of negligence in failing to observe 
some duty which it owed to the public in general, or 
to the injured person in particular, and that such fail- 
ure was the proximate cause of the injury”. 

There can be no merit in the contention that when 
the defendant is put to the proof to sustain the bur- 
den which the law casts upon it, the plaintiff may not 
cross question the witnesses or offer rebuttal evidence 
to contradict them. The question of negligence in the 
operation of a train is one which must be resolved by 
a consideration of many things. The condition of the 
- machinery and track in relation to the speed at which 


the train is driven; the environment at the point of 
the acident where it occurred at a crossing; the speed 
of the train in relation to the fixed or temporary en- 
vironment at the spot where the accident occurred; 
the signals given of the train’s approach, are mat- 
ters to be considered in determining the question 
whether the train was operated negligently. The 
phrase “all ordinary and reasonable care” is suscept- 
ible of no hard and fast definition. What may be 
ordinary and reasonable care in some circumstances 
may not be so in another case; and where ordinary 
and reasonable care is not exercised the presumption 
of negligence of course is not overcome. Negligence 
has been defined by this Court to be the “failure to 
observe for the protection of another’s interest such 
care, precaution and vigilance as the circumstances 
justly demand and the want of which causes him in- 
jury”. See Jacksonville St. R. Co. v. Chappell, 21 Fla. 
175; Florida R.Co. v. Sturkey, 56 Fla. 196, 48 South. 
Rep. 34; S.A.L. Ry. Co. v. Mullin, 70 Fla. 450, 70 
South. Rep. 467, Ann. Cas. 1918A 576 N; Morris v. 
Florida C. & P.R.Co., 43 Fla. 10, 29 South. Rep. 541. 

In the case last cited the court speaking through 
Mr. Chief Justice Taylor noted that the statute men- 
tioned, Chapter 4071 Acts of Legislature 1921, Sec. 
4961 Rev. Gen. Statutes 1920, was adopted from the 
statutes of the State of Georgia and in construing the 
act referred to the cases of Crawford v. Southern Rail- 
way Co., 196 Ga. 870, 33 South. Eastern Reporter 826, 
and Holland v. Sparks, 92 Ga. 753, 18 South. Eastern 
Reporter 990, were cited, in which the court of that 
State said: “What will constitute the amount or kind 
of diligence which will be required as ‘ordinary and 
reasonable’, must necessarily vary under different cir- 
cumstances. It cannot be measured or ascertained 
by any fixed and inflexible standard, because the 
words just quoted are themselves relative terms, and 
what, under some conditions, would be ordinary and 
reasonable diligence might under other conditions, 
amount to even gross negligence”. The Supreme Court 
of Georgia, in the cases referred to, concludes the dis- 
cussion of the question with the following statement: 
“The measure of diligence due, therefore, by a railroad 
company to any person is a relative one, and what is 
or is not due diligence must be arrived at in every case 
with reference to the surrounding circumstances and 
the relations which, for the time being, the company 
and the person in question occupied towards each 
other’’. 

After the plaintiff concluded her evidence in chief 
the defendant called a witness by whom to prove that 
he heard the train pass, the beli ring and the usual 
noises which attend the passing of a train. On cross 
examination by plaintiff’s counsel the witness testified 
that there were cars on the track which ran along by 
the side of the warehouse or building in which the wit- 
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ness was working. Counsel then asked the following 
question: Q: ‘How close were those cars to the high- 
way?” Defendant objected to the question upon the 
ground that it was not in cross examination. The ob- 
jection was overruled and that action of the court is 
made the basis of the second assignment of error. 

The witness afterwards in response to questions 
to which there were no objections proceeded to give an 
unclear and rather hazy description of the location of 
the building with reference to the highway and rail- 
road track and the position of the cars with relation 
to the highway and building. Counsel argues that all 
of that was “evidence of obstruction on the crossing 
when the accident occurred”, and the court erred in ad- 
mitting it. 

The questions were in fact not in cross which 
brought out all such information, if the answer can be 
referred to as information which is doubtful because 
it is exceedingly difficult if not impossible to extract 
any idea from the words of the witness as to the rel- 
ative position of house, side track and cars with ref- 
erence to the highway and Mr. Watkins’ position on 
the latter as he approached the track. 

In view of the fact that counsel are often allowed 
to go far afield in the cross examination of a witness 
and the limit often rests within the court’s discretion, 
and the further fact that evidence was later received 
upon the same subject and that the statute declares 
against the granting of new trial for the improper ad- 
mission of evidence where it appears that the error 
complained of has not resulted in a miscarriage of 
justice, Section 449, Comp. Gen. Laws, and that not 
much if any information was obtained and objections 
were not made to the questions as they were propound- 
ed, we are of the opinion that the assignment should 
not be sustained. 

The third assignment presents the point that the 
plaintiff should not have been permitted over the de- 
fendant’s objection after she had closed her case to 
introduce evidence the purpose of which was to show 
that the operation of the train at the time and place 
of the accident was in view of the surrounding cir- 
cumstances negligent and careless. 

What has already been said is a sufficient answer, 
we think, to the contention put forth by that assign- 
ment. It is not a question of new and surprising 
issues. The allegation of the declaration that the op- 
eration of the train was negligent at the time and 
place of the accident put the defendant to proof af- 
firmatively that the operation of the train was with 
“ordinary and reasonable care” just as soon as the 
plaintiff’s evidence was introduced tending to show 
the injury and damage. 

We have undertaken to show that the solution of 
that question depended upon the existence of many 
things at the time and place of the accident and the re- 


lations which for the time being the company and 
Mr. Watkins occupied towards each other. 

The next asignment, which is the sixth, is based 
upon the refusal of the court to instruct the jury per- 
emptorily for the defendant at the close of the testi- 
mony. A peremptory instruction for the defendant 
would not have been justified unless the evidence would 
not have supported a verdict for the plaintiff. It must 
have been apparent that no sufficient evidence had 
been submitted upon which the jury could legally 
have found a verdict for the plaintiff. See Sec. 4363 
Comp. Gen. Laws 1927; Williams v. LaPenetiere, 32 
Fla. 491, 14 South. Rep. 157; F. G. & P. Ry Co. v. Wil- 
liams 37 Fla. 406, 20 South. Rep. 558; S.A.L. R. R. Co. 
v. Mosley, 60 Fla. 186, 53 South. Rep. 718; A. C. L. 
R. R. Co. v. Pelote, 62 Fla. 121, 56 South. Rep. 496; 
Rogers Co. v. Meinhardt Bros., 37 Fla. 480, 19 South. 
Rep. 878. 

The relation of a railroad company operating a 
train at a railroad crossing and a traveller on the pub- 
lic highway desiring to cross the railroad track at 
the crossing involves reciprocal rights and obligations. 
The railroad company’s trains have the right of way 
and persons on the highway should give precedence 
to the passing trains. It is as much the duty of a per- 
son traveling upon the highway who is about to cross 
a railroad track to use “ordinary care and prudence” 
to ascertain if a train is approaching upon the track 
as is is the duty of the railroad company to warn by 
appropriate signals all persons who may be upon the 
public highway of the approach of a train which is 
about to cross the public highway. In the case of 
S. A. L. Ry. Co. v. Myrick, supra, we said that: “The 
statute merely places upon the railroad company the 
burden of showing affirmatively that such warnings 
were given whenever an action for damages for per- 
sonal injury grows out of a collision between a train 
of the railroad company and a traveler on the pub- 
lic highway at a crossing. See also Southern Ry. Co. 
v. Mann, 91 Fla. 948, 108 South. Rep. 889, in which 
Mr. Justice Terrell, speaking for the Court, said: “it 
was equally the duty of the plaintiff (Mann) to ap- 
proach the crossing with ordinary care and prudence, 
and if he fails to do so, he must suffer the consequence 
of his conduct.” 

This Court in the case of Germack v. Florida East 
Coast Ry. Co., 95 Fla. 991, 117 South. Rep. 391, having 
under consideration the same subject, adopted the 
standard of care required of a person in crossing a 
railroad track to be applied in actions to recover dam- 
ages for personal injuries received by collision with 
a train at a railroad crossing which was announced by 
the Supreme Court of the United States in the case 
of B. & O. R. R. Co. v. Goodman, 275, U.S. 66, in 
which it was said: “When a man goes upon a railroad 
track he knows that he goes to a place where he will 
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be killed if a train comes upon him before he is clear 
of the track. He knows that he must stop for the 
train, not the train stop for him. In such circum- 
stances it seems to us that if a driver cannot be sure 
otherwise whether a train is dangerously near he must 
stop and get out of his vehicle, although obviously he 
will not often be required to do more than stop and 
look.” 

While that standard of conduct to be observed by 
a traveller on the public highway who desires to cross 
a railroad track is sound, the Germack case, supra, 
recognizes the doctrine that if the injury was caused 
solely by the negligence of the party injured there can 
be no recovery, but if both the injured and employees 
of the company were at fault there may be a recovery 
but the damages will be reduced in proportion to the 
contributory negligence of the injured party. 

We experience great difficulty in undertaking to 
apply the principle above announced to the case at 
bar becase it is almost impossible to obtain any clear, 
definite impression from the evidence as to the ob- 
stacles, features or obstructions constituting the fac- 
tors rendering the particular crossing peculiarly dang- 
erous both from the company’s viewpoint as well as the 
travelers. In one case the dangerous character of the 
crossing may be said to be subjective and the other 
objective. All railroad crossings where the highway 
and railroad track intersect are dangerous in a sense 
but some are more dangerous than others due to 
nearby embankments, trees, houses and cars standing 
on side tracks which obscure or at least interfere 
with the view of the engineer or fireman in control of 
the train, rendering it impossible or difficult to see 
an approaching traveler on the highway on the one 
hand and which obscures the view by a traveler on the 
highway of an approaching train, on the other. The 
railroad company’s employees in charge of an ap- 
proaching train should use all ordinary and reasonable 
care to avoid injury to a traveler on the highway de- 
siring to cross the track while the latter must use at 
least as high degree of care to avoid injury to him- 
self; and the degree of care required depends neces- 
sarily upon the conditions existing at each crossing 
at the moment when a train is approaching it. 

A mere perfunctory blowing of a whistle and ring- 
ing of a bell at or near a crossing to give warning of 
an approaching train where it is being driven under 
such circumstances and at such speed as to reduce the 
so-called warning of its approach to its minimum val- 
ue for the prevention of injury to a traveler on the 
highway desiring to cross the track of the railroad 
may not be sufficient to discharge the obligation of 
the railroad company at such time and place. 

It is conceivable that a crossing in a city or 
town or even a village, such as Seffner, may be sur- 
rounded by such obstructions as trees, houses and box 


cars on a siding at the crossing as to interfere with the 
view of an approaching train as well as the ability 
of those in charge of the train to see the highway and 
those who may be upon it a reasonable distance from 
the crossing. While such conditions are factors of 
danger warning alike the traveler on the highway 
desiring to cross the railroad track and the persons 
in charge of the approaching train they are conditions 
which each are bound to observe and use ordinary and 
reasonable precaution to overcome to the end that the 
railroad company may discharge its duty and the trav- 
eler on the highway avoid injury. 

As well as we can gather from the evidence in this 
case such were the conditions existing at the crossing 
in Seffner on the morning of March 31, 1926, when 
Mr. Watkins was killed by a passing train of the de- 
fendant company at the crossing. 

The testimony of the engineer in charge of the de- 
fendant’s train that morning exhibited such an un- 
susceptible sense of duty as to amount almost to cal- 
lous indifference. He seemed to be of that type of 
person which, pretending a regard for the rights of 
others, deems duties to be fully discharged by a super- 
ficial observance of conventional forms. 

The accident occurred at about seven-fifty o’clock 
in the morning. The bell on the engine to which the 
train was attached was operated by an air mechanism 
and it seems to have been out of kelter because the bell 
rang from the time the train left Plant City and after 
the train had stopped at Seffner. He did not memorize 
the schedules although he had been on that run about 
“three winters’, yet he “reckoned” that his train was 
an hour or more late. He knew that the crossing 
under usual conditions was a dangerous one; on this 
occasion rendered more so by the presence of some cars 
on the side track. Neither he nor the fireman could 
see the highway to the eastward and no traveler upon 
it who might appear to be desirous of crossing. The 
train was a light one in comparison with other pas- 
senger trains. It was one which could not be stopped 
as easily within a given distance as a heavier train 
because in the latter there is a greater amount of 
wheel surface to which the air brakes can be applied. 

There is a curve in the track about a quarter of 
a mile to the northward of Seffner. The engineer 
had received orders to “slow up” at that curve. He 
was driving his engine at about fifty miles an hour 
as he approached that curve but reduced the speed 
until he passed it, then increased the speed as he 
approached the crossing. He would have been driving 
his engine at fifty miles an hour at the crossing, so 
he said, had it not been for the order which he had to 
“slow up” for the curve. He knew that people had 


been killed at the crossing; that the company’s agent, 


himself, had been killed there about three years be- 
fore. 


About a mile from the crossing there is a mile 
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post on the railroad right of way; between that mile 
post and the crossing the engineer blew the whistle 
three times. The curve is a quarter of a mile from 
the crossing. The last whistle was sounded about ten 
or fifteen car lengths from the crossing. That would 
be approximately five hundred feet, yet the train was 
brought to a stand after the accident when the engin- 
eer first became aware that he had struck the automo- 
bile so that the front end of the train was about three 
hundred feet from the crossing. Obviously if the en- 
gineer could have seen the automobile approaching the 
crossing five hundred feet away he could have stopped 
‘his train approximately two hundred feet before he 
reached the crossing. 

Either he saw the danger in which Mr. Watkins 
was placed and indifferently went on with the train at 
the increasing speed which he took up after passing 
the curve or he followed orders from the company 
which were given without any regard for the dangers 
which the existing conditions created at that point. 

We are unable to say in view of the evidence that 
the defendant company used all ordinary and reason- 
able care necessary to relieve it of liability. 

Upon the other hand, the danger was equally ob- 
vious to Mr. Watkins and he ignored it. Even if he 
knew that the train which ordinarily passed that point 
during the morning was late he could not be expected 
to know the precise hour when it would arrive. He 
could not be charged with more information on that 
point than the engineer. If the engineer or fireman 
could not see Mr. Watkins when the train was five 
hundred feet from the crossing it is not likely that 
Mr. Watkins could have seen the train at that dis- 
tance when he approached the crossing. But even 
if he could have seen it, considering the relative speed 
of the two moving vehicles he could have passed in 


safety because he had only twenty feet to travel in ~ 


the time it would have taken the train to travel one 
hundred feet and it would then have been four hun- 
dred feet away approximately. 

It would seem to follow, therefore, that Mr. Wat- 
kins did not approach the crossing with ordinary care 
and prudence because he must have driven his auto- 
mobile upon the track when the approaching train was 
within less than one hundred and fifty feet of him and 
in full view of him. If he could have seen the ap- 
proaching train that distance or even a greater dis- 
tance away before his automobile reached the track 
the greater was the degree of his negligence. 

Under the doctrine announced in the Germack case, 
supra, as both the plaintiff and defendant were at 
fault the damages should be ascertained upon the 
basis of the proportion which the fault of one bears to 
the other, or, as the court stated the rule, the dam- 
ages will be reduced in proportion to the contributory 
negligence of the injured party. 


While we think that both the company and its 
engineer were at fault in the lack of reasonable prud- 
ence with which the train was operated at that point, 
the degree of recklessness and lack of prudence shown 
by Mr. Watkins was vastly greater. In this view of 
the case we think the judgment should be reversed 
unless the defendant in error will enter a remittitur of 
$5000.00; otherwise the judgment will be reversed. 

It is not necessary to consider other errors as- 
signed. 

It is ordered that the judgment be reversed un- 
less the defendant in error will enter a remittitur of 
five thousand dollars within fifteen days. 

TERRELL, C.J. and BROWN, J., concur. 

WHITFIELD, P.J. and BUFORD, J., concur in the 
opinion and judgment. 

STRUM, J., absent on account of illness. 

Opinion filed March 19, 1929. 

A writ of error to the Circuit Court for Hillsbor- 
ough County, L. L. Parks, Judge. 

Kelly & Shaw for Plaintiff in Error; 

Mabry, Reaves & Carlton, for Defendant in Error. 


LEROY R. BUSCH, 
Plaintiff in Error, 
DADE COUNTY. 
STATE OF FLORIDA, 
Defendant in Error. 
BUFORD, J. 

The plaintiff in error was convicted under an in- 
formation filed in the Criminal Court of Record in 
Dade County, wherein it was charged that he on the 
23rd day of June, 1928, withheld the means of sup- 
port from his wife, Alice Roland Busch, there not 
existing at said time any ground or grounds for di- 
vorce. 

One of the grounds for divorce in this State is, 
“Extreme cruelty by defendant to complainant’. An- 
other is, “Habitual indulgence by defendant in violent 
and ungovernable temper”. This Court in Williams 
vs Williams, 23 Fla. 324, 2 Sou. 768, say: 

“Extreme cruelty as a cause for divorce may be 
mental as well as bodily injury”. 

And in Wetherington vs Wetherington, 57 Fla. 551, 
49 Sou. 549, the Court say: 

“Extreme cruelty which constitutes one of the 
grounds for divorce not only means physical or 
bodily injury, but includes such conduct: of hus- 
band or wife as would cause the other continuous 
and intense mental suffering.” 

In Taylor vs Taylor, 63 Fla. 659, 58 Sou. 238, the 
Court say: 

“Where divorce is sought because of violent tem- 
per the bill must allege facts showing violent 
temper which will injuriously affect his safety, 
health or personal comfort.” 


rae) 
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During the progress of the trial while alleged de- 
fendant was under cross examination and while she 
was being questioned in regard to acts which, if proven 
true, would tend to show her guilty of cruel treatment 
toward the accused and would tend to show her guilty 
of possessing a violent and ungovernable temper, the 
court interrupted the examination, saying: “I think 
that is a very unfair examination. I do not like for any 
witness in this court to be brow-beaten and asked 
whether or not they have done things which cast a re- 
flection, just like you get a man on the stand and say, 
‘Were you not accused down in Texas for stealing a 
horse?’ Then followed a colloquy between the Court 
and the defendant’s attorney. Exception was taken to 
the remarks of the Court and to the ruling of the 
Court cutting off the line of examination then being 
pursued. 

The allegation in the information “there not ex- 
isting at said time any ground or grounds for di- 
vorce” is a material allegation and a material fact 
to be proven and when the complaining witness had 
testified that there existed no ground or grounds for 
divorce, cross examination could be applied to show 
whether or not she had committed such acts as would 
constitute a ground for divorce. 

There was a great deal of improper testimony in- 
troduced at the trial, testimony that was entirely ir- 
relevant and immaterial so far as the issues in this 
case were involved. 

In the case of Stedman vs. State, 80 Fla. 547, 86 
Sou. 428, it is said: 

“Withholding the means of support means 
something more than failure to support or non- 
support. It presupposes the existence or the abil- 
ity to obtain the means of support by the accused 
and need by the alleged dependent or dependents 
from whom support is withheld. That which has 
no existence, actual or potential, cannot be with- 
held; neither can that be withheld which is al- 
ready possessed.” 

A careful reading of the testimony fails to dis- 
close any proof that the wife of the accused was with- 
out means of support. In other words, there was no 
proof of any need by the alleged dependent from whom 
support was alleged to have been withheld. 

In Stedman vs State, supra, this Court say: 

“Statutes of this kind are not substitutes for 
statutes affording civil remedies in such cases. 
21 Cyc. 1611; People ex rel Demos v. Demos, 100 
N. Y. Sup. 968, 115 App. Div. 410; People ex rel 
Feeney v. Dershen, 79 N. Y. Sup. 612, 78 App. 
Div. 626; People v Turner, 29 Cal. App. 193, 
156 Pac. Rep. 381; State v. Thornton 232 Mo. 
298, 134 S. W. Rep. 519; Dalton vs State 118 Ga. 
196, 44 S. E. Rep. 977; Richie v Commonwealth 
23 Ky. Law Rep. 1237, 64 S. W. Rep. 979.” 


The Attorney General in his brief filed in this 
case says: 

“In view of the evidence, as it appears in the 
record, we too are prejudiced against the defend- 
ant, as we would be against any man who mar- 
ired a woman for her money, and then schemed 
and connived to gain possession of it, and being 
thus prejudiced. we would no doubt be inclined 
to pronounce him guilty of anything mean with 
which he might be charged. With this view of the 
case we are unable to say that the remarks of 
the Judge, made in the presence of the jury, and 
to which exceptions were duly taken, was not of 
such prejudicial and harmful nature as to war- 
rant reversal of this case.” 

Because of the prejudicial remarks and rulings 
of the court hereinbefore referred to, and because of 
the lack of evidence to prove the need of the alleged 
dependent, and because of the volume of irrelevant and 
prejudicial testimony that was introduced at the trial, 
the judgment should be reversed and it is so ordered. 

Reversed. 

TERRELL, C.J. and WHITFIELD, ELLIS and 
BROWN, JJ. 

Opinion filed March 9, 1929. 

A Writ of Error to the Criminal Court of Record 
for Dade County, Tom Norfleet, Judge. 

Robillard, Copeland & Therrel, for Plaintiff in Er- 
ror; 

Fred H. Davis, Attorney General, and Roy Camp- 
bell, Assistant, for the State. 


COMMERCIAL INVESTMENT TRUST, 
a Corporation, 


Appellant, 
v. SARASOTA COUNTY. 
RANDOLPH CALHOUN, 
Appellee. 


BUFORD, J. 

In this case the complainant brought a suit in 
chancery to cancel a lien claimed as it is alleged by the 
defendant and for a decree to be entered in favor of 
the complainant in such additional sum as should be 
found to be due complainant by defendant for damages 
to the complainant. The caption of the bill names Ru- 


“ dolph Calhoun as complainant and Commercial In- 


vestment Trust Corporation, a Corporation, as de- 
fendant. The bill makes complaint against C.I.T. Cor- 
poration. Summons in chancery were issued to Com- 
mercial Investment Trust, a Corporation. The re- 
turn of the sheriff shows that the summons was serv- 
ed on an agent of Commercial Investment Trust, a 
Corporation, the return showing the absence of other 
officers of the corporation. A general appearance was 
entered in behalf of Commercial Investment Trust, a 
Corporation, by Shackleford & Brown. By stipu- 


* 
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lation, time was extended to Rule Day in June, 1927, 
in which to plead or answer to the demurrer to the 
bill of complaint. The Court made an order extending 
the time to the Rule Day in June, according to the 
terms of the stipulation. On the 3lst day of May de- 
murrer was filed to the bill of complaint. The de- 
murrer was signed by Shackleford & Brown and to it 
was appended affidavit as follows: 

“STATE OF FLORIDA, 

County of Hillsborough. 

Personally appeared before me, the under- 
signed authority, W. P. McCoy, who being by me 
first duly sworn deposes and says: that he is at- 
torney for the defendant, Commercial Investment 
Trust; that said defendant is a Massachusetts 
Trust, and none of the members of the said trust 
are within the State of Florida; and that the fore- 
going demurrer is not interposed for the pur- 
pose of delay. 

W. P. McCoy. 
Sworn to and subscribed before 
me this 4th day of June, A. D. 1927. 
Calloway K. Tyson, 
Notary Public 
My Commission expires July 7, 1930.” 

On the 21st day of July complainant filed a motion 
for decree pro confesso and gave notice that he would 
bring on for hearing such motion before the Chan- 
cellor on the 22nd day of July, 1927. The motion for 
decree pro confesso was granted. A motion was made 
to set aside the decree pro confesso, which motion was 
filed on the 28th day of July, after the decree pro 
confesso had been entered. The motion was denied. 

From the order denying the motion to vacate the 
decree pro confesso appeal was taken and entered on 
the 9th day of August, 1927. Thereafter, final decree 
was entered. Separate appeal was taken from the or- 
der and from the final decree. It appears from the 
record that the demurrer was undisposed of at the time 
the decree pro confesso was entered. The order ap- 
pealed from should be reversed on authority of Milton 
vs Milton, 62 Fla. 564, 56 Sou. 947; Roebuck vs. 
Batten, 54 Fla. 424, 59 Sou. 942; Johnson vs Johnson, 
91 Fla. 275, 107 Sou. 342. 

It will be observed that the bill of complaint states 
no cause of action against Commercial Investment 
Trust Corporation, a Corporation, but the cause of ac- 
tion stated, if any, is against C.I.T. Corporation and 
there is no allegation in the bill that “C.I.T. Corpora- 
tion” is identical with Commercial Investment Trust, 
a Corporation. 

The order and final decree appealed from are each 
reversed. 

TERRELL, C.J. and WHITFIELD, ELLIS and 
BROWN, JJ., concur. 

Opinion filed March 9, 1929. 


Appeals from the Circuit Court for Sarasota Coun- 
ty, Paul C. Albritton, Judge. 

Shackleford & Brown and H. C. Tillman, for Ap- 
pellant ; 

Randolph Calhoun, for Appellee. 


BILL YOUNG, 
Plaintiff in Error, 
Vv. HABEAS CORPUS. 
HILLSBOROUGH COUNTY. 
STATE OF FLORIDA, 
Defendant in Error. 
PER CURIAM. 

In habeas corpus proceedings it appears that Bill 
Young was convicted and sentenced to imprisonment 
upon an information signed, sworn to and filed by the 
Assistant County Solicitor for Hillsborough County. 
The petitioner prayed to be discharged from custody 
because of the alleged invalidity of the information. 
The Circuit Court remanded the petitioner and allowed 
him writ of error. The final order was affirmed 
and a rehearing is asked. 

In Segars v. State, 94 Fla. 1128, 115 So. 537, it 
was held that in view of the provision of Section 28, 
Article V of the constitution that all offenses triable in 
the Criminal Court of Record, “shall be prosecuted 
upon information under oath to be filed by the prose- 
cuting attorney” etc., the statute, Section 5975, Rev. 
Gen. Stats. 1920, could not legally authorize an as- 
sistant county solicitor to file information under his 
own oath; and that it was error to overrule a motion 
to quash the information and a motion in arrest of 
judgment made at the terms of the court in which the 
conviction was had. 

In Sawyer v. State, 94 Fla. 60, 113 So. 736, the 
information was filed under the oath of the assistant 
county solicitor, but the defendant made no objection 
to the indictment except by motion made after the 
term of the court had expired to vacate the judgment 
of conviction, restrain its execution and quash the in- 
formation. The court in affirming the judgment of 
conviction held that both the court and the defendant 
having without objection recognized and acquiesced, 
in the authority of the asistant solicitor to sign and 
file the information and represent the State in the 
prosecution, it will be presumed in aid of the court’s 
jurisdiction, when attacked after the term by motion 
to vacate the judgment, that the county solicitor had 
either expressly authorized, or adopted and ratified 
the filing of the information. See Caha v U. S. 152 
U. §. 211, 221. 

In this case the petitioner was convicted in 1926, 
and the application for a writ of habeas corpus herein 
was presented February 24, 1928. It does not appear 
that at the trial the defendant by motion to quash, 
motion in arrest of judgment or otherwise during the 
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same term of the court, made any objection or excep- 
tion to the manner in which the information was sign- 
ed or sworn to. The court had jurisdiction of 
the offense and of the defendant and it is 
not alleged that the information did not charge 
an offense under the laws of the State, as in State 
ex rel. Lockmiller v. Mayo, 88 Fla. 96, 101 So. 228. 
The statute purporting to authorize the assistant coun- 
ty solicitor to file information under his own oath 
may be invalid in that respect, but this does not make 
void a judgment of conviction on such an information, 
rendered by a court having jurisdiction of the par- 
ties and of the subject matter and when a defendant 
does not duly object to the manner in which the in- 
formation is signed and sworn to, at the proper time 
and in the proper way, he thereby waives his right to 
do so, and cannot invoke habeas corpus to obtain a 
discharge from custody. 

Rehearing denied. 

TERRELL, C.J. and WHITFIELD, BROWN and 
BUFORD, JJ., concur. 


J. E. WILLIAMS, 
Plaintiff in Error, 
v. SUWANNEE COUNTY. 
STATE OF FLORIDA, 
Defendant in Error. 
ELLIS, J. 

_ The plaintiff in error was arrested and is in cus- 
tody as a prisoner of the constable of the Fifth Justice 
District of Suwannee County who holds him by reason 
of a warrant issued by the justice of the peace of the 
fifth district charging the accused with the offense 
of “passing worthless checks” to another not having 
sufficient funds on deposit wtih the drawee named 
in the check to insure the payment of same within a 
reasonable time after negotiation. 

The accused applied for his discharge upon writ 
of habeas corpus upon return being made by the con- 
stable. The attorney for the accused moved for his 
discharge upon several grounds. The motion was de- 
nied and the accused was remanded to the custody of 
the constable. The case is here on writ of error. 

The offense was alleged to have been committed 
in January, 1927. 

In 1921, by Chapter 8401, the drawing or uttering 
by one person to another of any check “without there 


being at the time thereof sufficient funds on deposit. 


or to his credit with the drawee named therein to in- 
sure the payment of same upon presentation within 
a reasonable time after negotiation” was made a mis- 
demeanor. See Sec. 7922 Comp. Gen. Laws of Florida, 
1927. 

That statute is not the worthless check statute 
many times considered by this court, Chap. 5468 Acts 
. 1905, Chap. 6871 Acts 1915 and Chap. 7263 Acts 1917. 


While the warrant issued in this case may be sub- 
ject to objections of inaccuracies and imperfections in 
pleading, although it does conform to the form pre- 
scribed by Sec. 7 of Chapter 8401, supra, it does not 
wholly fail to charge an offense under the law of 
this State as defined by Section 7922, supra. The court 
issuing the warrant had jurisdiction of the person and 
the power to issue the warrant. The custody of the ac- 
cused does not appear to be unlawful. See Porter vy. 
Porter, 60 Fla. 407, 53 South. Rep. 546; Porter v. 
State 62 Fla. 79, 56 South. Rep. 405. 

The judgment remanding the accused is affirmed. 

TERRELL, C.J. and BROWN, J., concur. 

WHITFIELD, P.J. and STRUM and BUFORD, 
JJ., concur in the opinion and judgment. 

Opinion filed March 30, 1929. 

A writ of error to the Circuit Court for Suwannee 
County, M. F. Horne, Ju dge. 

R. C. Horne and J. M. Hearn, for Plaintiff in Er- 
ror; 

Fred H. Davis, Attorney General, and Roy Camp- 
bell, Assistant, for the State. 


HINTON FOLSOM, as Tax Collector 
of Jackson County and Ernest 
Amos as Comptroller of the State 
of Florida, 
Appellants, 

v. JACKSON COUNTY. 
FIRST NATIONAL BANK OF GRACEVILLE, 
FLORIDA, a corporation, 

Appellee. 
PER CURIAM. 

This cause having heretofore been submitted to the 
Court upon the transcript of the record of the decree 
herein, and briefs and argments of counsel for the re- 
spective parties, and the record having been seen and 
inspected, and the Court being now advised of its judg- 
ment to be given in the premises, it seems to the Court 
that there is no error in the said decree; it is, there- 
fore, considered, ordered and decreed by the Court 
that the said decree of the Circuit Court be and the 
same is hereby affirmed on the authority of the Opin- 
ion in the case of Roberts as Tax Collector, vs. Amer- 
ican National Bank of Pensacola filed during the pres- 
ent Term of the Court. 

TERRELL, C.J. and WHITFIELD, ELLIS, 
STRUM, BROWN and BUFORD, JJ., concur. 

Decision filed April 1, 1929. 

An appeal from the Circit Court for Jackson Coun- 
ty, Amos Lewis, Judge. 

James H. Finch and Fred H. Davis, Attorney Gen- 
eral, for Appellants; © 

R. S. Pierce, Jr., for Appellee. 
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HINTON FOLSOM as Tax Collector 
of Jackson County, Florida, and 
Ernest Amos as Comptroller of the 
State of Florida, 


Appellants, 
Vv. JACKSON COUNTY. 
BANK OF MALONE, a corporation, 
Appellee. 


PER CURIAM. 

This cause having heretofore been submitted to 
the Court upon the transcript of the record of the de- 
cree herein, and briefs and argument of counsel for the 
respective parties, and the record having been seen and 
inspected, and the Court being now advised of its 
judgment to be given in the premises, it seems to the 
Court that there is no error in the said decree; it is, 
therefore, considered, ordered and decreed by the 
Court that the said decree of the Circuit Court be and 
the same is hereby affirmed upon the authority of 
the Opinion in the case of Folsom as Tax Collector vs. 
Bank of Greenwood filed during the present term of 
the Court. 

TERRELL, C.J. and WHITFIELD, ELLIS. 
STRUM, BROWN and BUFORD, JJ., concur. 

Decision filed April 1, 1929. 

An appeal from the Circuit Court for Jeckens 
County, Amos Lewis, Judge. 

James H. Finch and Fred H. Davis, Attorney Gen- 
eral, for Appellants; 

R. S. Pierce, Jr., for Appellee. 


HINTON FOLSOM, as Tax Collector 
of Jackson County, Florida, and 
Ernest Amos, as Comptroller of 
The State of Florida, 

Appellants, 


v. JACKSON COUNTY.. 


FIRST NATIONAL BANK OF 
MARIANNA, a corporation, 
Appellee. 

Decision filed April 1, 1929. 

An appeal from the Circuit Court for Jackson Coun- 
ty, Amos Lewis, Judge. 

James H. Finch and Fred H. Davis, Attorney Gen- 
eral, for Appellants; 

R. S. Pierce, Jr., for Appellee. 

PER CURIAM. 

The decree herein is affirmed on the authority of 
Roberts, Tax Collector v. American National Bank of 
Pensacola, this day filed. 

Affirmed. 

WHITFIELD, PJ., and STRUM and BUFORD, 
JJ., concur. 

TERRELL, CJ., and ELLIS and BROWN, JJ., con- 
cur in the opinion and judgment. © 


EARL C. RUMSEY and MRS. EARL C. 
RUMSEY, 


Appellants, 
V. DE SOTO COUNTY. 
E. WEGESLBAUM, et al, 
Appellees. 


BUFORD, J. 

This was a suit to foreclose a mortgage. ™ ap- 
peal is from the final decree. 

An examination of the record discloses two errors 
in the decree. 

The record having been seen and inspected and the 
Court being now advised of its judgment to be given 
in the premises, it seems to the Court that there is 
error in the said decree insofar as the amount of 
principal anc interest found in the decree to be due 
is excessive. The sum stated is $13,078.01. This sum 
should have been stated as $13,054.77. It appearing 
that the balance due July 6, 1926, after payments made 
on that date, was $11,819.15; that interest had ac- 
crued up to the date of the decree for one year; 
three months and twenty-two days in the sum of 
$1,235.62, making a total, as above stated, of $13,- 
054.77. There is further error in the said decree in- 
sofar as it allows a solicitor’s fee of $800.00. See 
Brett vs First National Bank of Marianna and also 
Brooks vs Roberts decided at this term. It is ordered 
that the Chancellor may take testimony for the com- 
plainants as to the amount of Solicitor’s fees, within 
the terms of the mortgage, agreed by them to be paid 
to their Solicitors for their services and amend the de- 


cree rendered by substituting such amount so proven 


for the sum allowed in the decree appealed from, and 
by substituting $13,054.77 for principal and interest in 
lieu of $13,078.01, as it appears in the final decree. 
The decree is affirmed in other respects. The costs 
of this appeal shall be taxed against the appellees. 

TERRELL, C.J. and WHITFIELD, ELLIS and 
BROWN, JJ., concur. 

Opinion filed April 1, 1929. 

An appeal from the Circuit Court for DeSoto Coun- 
ty, W. J. Barker, Judge. 

J. Stockton Bryan, Edwin T. Osteen and S. L. 
Lowenstein, Jr., for Appellants; 

Leitner & Leitner for Appellees. 


PALM BEACH COUNTY OIL COMPANY, 
a Corporation, 
Plaintiff in Error, 
Vv. PALM BEACH COUNTY. 
CARL HANNON, a minor, by his next 
friend and father, WILL HANNON, 
Defendant in Error. 
BUFORD, J. 
In this case defendant in error sued plaintiff in 
error for personal injuries alleged to have been sus- 
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tained by the wrongful act of the defendant in the 
court below. 

The declaration was in two counts. The first was 
substantially, as follows: 

“<The defendant was on the 16th day of Sep- 
tember, 1925, possessed of and operating a motor 
driven gas tank truck of great weight, power and 
size, and said defendant was on said date, by its 
servant and employee, driving and conducting 
said truck South upon Dixie Highway, a hard 
surfaced public road in Palm Beach County, Flor- 
ida, at and just north of the city limits of the 
City of West Palm Beach, Florida, where the 
said Dixie Highway is narrow. That the defend- 
ant, at about eight o’clock P. M., on said date, 
acting by and through its servant and employee 
aforesaid, who was then and there acting within 
the line and scope of his said employment, did 
then and there carelessly and negligently park 
and leave said truck standing upon said Dixie 
Highway, with all four wheels on said hard sur- 
facing of said public road and without any tail 
or rear light, or other light, lights or signal of 
any kind or character to warn or apprise the 
plaintiff or other traveler of the presence of such 
truck on said highway ; that the plaintiff was law- 
fully traveling south on said Dixie Highway, 
aforesaid, after dark, to-wit: about eight o’clock 
P. M. on said date upon a motorcycle which the 
plaintiff was then and there operating and rid- 
ing, that plaintiff had proper lights burning on 
the said motorcycle, but because of the careless- 
ness and negligence of the defendant aforesaid, 
plaintiff’s motorcycle ran into and collided with 
the said truck of defendant left as aforesaid.’ ” 

“Damages are claimed for permanent in- 
juries.” 

The Second Count is the same as the first, ex- 
cept that it claims damages for injury to the motor- 
cycle. This count was abandoned at the trial. 

There were three pleas. The first was, “that it is 
not guilty”. Second, “that it denies that plaintiff had 
proper lights burning on said motorcycle as alleged 
in the declaration”. Third, “that negligence of the 
said Carl Hannon was the sole cause of the injury.” 

Upon issue joined on these pleas trial was had. 
The evidence as presented by the bill of exceptions 
included in the record fails to show who parked the 
truck where it was parked. It fails to show who was 
the owner of the truck. It fails to show any connec- 
tion between the truck and the defendant. Judgment 
was in favor of the plaintiff and for the reasons stat- 
ed should be reversed under authority of the opinion 
in the case of Varnes vs S8.A.L. Ry. Co., 80 Fla. 624, 
86 Sou. 433. It is so ordered. 

Reversed. 


TERRELL, C.J. and WHITFIELD, ELLIS and 
BROWN, JJ., concur. _ 

Opinion filed April 1, 1929. 

A writ of error to the Circuit Court for Palm 
Beach County, C. E. Chillingworth, Judge. 

Joseph S. White, for Plaintiff in Error. 

Blackwell, Donnell & Moore, for Defendant in Er- 
ror. 


H. T. BLOUNT, et al., © 
Appellants, 
Vv. DADE COUNTY. 
VIRGINIA POPE BOST, a 
lunatic, by W. J. LEWIS, 
her guardian, 
Appellee. 
WHITFIELD, P. J. 

A lunatic widow, Virginia Pope Bost, by her guard- 
ian, brought suit to have dower assigned her in lands 
of which it is alleged her deceased husband, W. L. Bost 
“was seized in fee” during coverture and which he con- 
veyed to H. T. Blount who conveyed to R. L. Shipp as 
trustee. It is alleged that the insane widow ‘“‘has at 
no time released or relinquished her right of dower 
in and to the above described property, nor have pro- 
ceedings been had for the relinquishment of her said 
dower as an insane married woman in compliance with 
the Statutes of the State of Florida in such cases made 
and provided”. 

The amended answer of R. L. Shipp adopted by 
H. T. Blount as his answer, denies that W. L. Bost 
was ever at any time the true legal owner of the prop- 
erty, “but on the contrary says that on August 6, 
1924, the Realty Securities Corporation executed to 
said W. L. Bost its certain contract or agreement for 
the sale of said property (unimproved) for the sum of 
$275.00 (the contract made a part of the bill and the 
motion to strike shows $575.00), on the payment of 
$60.00 cash and $15.00 per month thereafter, together 
with interest at 8% per annum, payable semi-annual- 
ly; that during the life of said contract and prior to 
the time that the said W. L. Bost had made the pay- 
ments, or had secured any deed or other written evi- 
dence in reference to the title to said property other 
than that set forth in the said contract, H. T. Blount 
agreed to take the property as it then stood (on which 
a small building had been partially erected by W. L. 
Bost) for $2,000.00; that Blount actually paid to Bost 
$500.00 cash, had the title examined, extinguished 
the liens by payments, and paid the Realty Securities 
Corporation the balance due it of $364.93; that the 
realty corporation gave a deed to Bost and concur- 
rently therewith, and at the same time, Bost executed 
a deed to Blount. The court struck material portions 
of the answer and defendants Blount and Shipp ap- 
pealed. 
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The statutes provide for dower rights of the wife 
in “all the lands, tenements and hereditaments of 
which her husband died seized and possessed, or had 
before conveyed whereof she had not relinquished her 
right of dower as provided by law’, and also provide 
for the relinquishment of dower rights of insane mar- 
ried women. Sections 3629, 3807 et seq., Rev. Gen. 
Stats. 1920; Sections 5493, 5680 et seq., Comp. Gen. 
Laws 1927. 

By exercising ownership under the contract of 
purchase in erecting a building on the land and the 
payment of .a substantial part of the purchase price, 
Bost became beneficially “seized and possessed” of 
the land under an equitable title followed by the acqui- 
sition of the legal title, and the land became subject 
to the dower rights of the wife of the owner. Such 
dower rights not having been relinquished or extin- 
guished, the widow may have her rights enforced. 

In Inglis v. Fohey, 136 Wis., 28, 116 N. W. 857, 
the “husband had no title legal or equitable’, at the 
time he made the contract to sell the land, “but only 
a mere contract right to purchase”, under which no 
substantial payments were made and no possession 
obtained, therefore no right of dower existed in that 
case. Here Bost was seized and possessed of the land 
under an equitable title and later received the full 
legal title. 

Affirmed. 

STRUM, and BUFORD, JJ., concur. 

TERRELL, C.J. and ELLIS, J., concur in the 
opinion and judgment. 

BROWN, J., dissents. 

BROWN, J., (dissenting) It seems to me that un- 
der the facts set forth in the amended answer, Bost 
took title as trustee for Blount, who furnished the 
money, and that to the extent of the trust thus re- 
sulting, dower did not attach. 

Opinion filed April 2, 1929. 

An appeal from the Circuit Court for Dade County, 
A. V. Long, Judge. 

Shipp, Evans & Kline, for Appellants; 

No appearance for Appellee. 


S. T. THACKER, 
Appellant, 
Vv. OSCEOLA COUNTY. 
FOSTER NEWTON, 
Appellee. 

ELLIS, J. 

This is an appeal from an order overruling a de- 
murrer to a bill which had for its object the rescission 
of an executed contract of sale of real estate to be ac- 
complished by canceling a deed of conveyance of one 
tract of land made by the purchaser to the vendor as 
part consideration of the price to be paid for the land 
bought; the cancellation of the mortgage executed by 
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the purchaser and the return to him of a promissory 
note which he owned and which he indorsed to the 
vendor as part of the purchase price of the land. The 
purchaser to reconvey the lands purchased to the 
vendor. : 

Foster Newton purchased certain lands from S. 
T. Thacker and received a deed of conveyance therefor 
in consideration for which he conveyed to Thacker 
certain lands; indorsed to Thacker a note made by 
Deyo and Knight to Partin and indorsed by the lat- 
ter to Foster and executed a mortgage on the lands 
purchased to secure the balance of the purchase price. 

It is alleged that Thacker represented that he was 
the owner of the land that he was selling to Newton; 
that it was free from all taxes and encumbrances. It 
is alleged that Thacker was not the owner of the lands 
and the title was not free from all incumbrances. It 
is alleged that Thacker’s répresentations as to his 
ownership of the property and the condition of the 
title were false and made for the purpose of defraud- 
ing the complainant who was deceived to his injury. 

It appears from exhibits attached to the bill that 
the property attempted to be conveyed by Thacker 
consisted in part of a public street and in part of the 
property of another person. 

A demurrer to the bill was overruled and Thacker 
appealed. There was no error in the order. 

The suit of the complainant rests upon the fraud 
which consisted in Thacker’s representations of own- 
ership and condition of title which he knew were un- 
true but which he made for the purpose of deceiving 
Newton who was deceived thereby. 

The bill is not so clear and forceful in its alle- 
gations as to the defendant’s alleged fraud as it might 
possibly have been drawn but we are unable to say 
that it is wholly without equity. The doctrine is very 
well settled in this State that a vendor’s false repre- 
sentations with respect to the character of his title to 
the lands he wishes to sell, or the character of the land 
itself whether it be high and dry land or wet and 
swampy, when such representations are made to de- 
ceive a purchaser who is actually deceived thereby 
equity will interfere to administer the necessary re- 
lief. See Stackpole v. Hancock, 40 Fla. 362, 24 South. 
Rep. 914; Hirschman v. Hodges O’Hara & Russell 
Co., 59 Fla. 517; 51 South. Rep. 550; Riverside Invest- 
ment Co. v. Gibson, 67 Fla. 130, 64 South. Rep. 439; 
Langley v. Irons Land & Development Co., 94 Fla. 
1010, 114 South. Rep. 769. 

The demurrer in this case points out several de- 
ficiencies in the bill which would be fatal but for the 
allegations which in effect, when coupled with the ex- 
hibits to the bill, charge that the defendant had no 
title to all the property attempted to be conveyed; that 
he knew he did not have the title to it when he repre- 
sented to complainant that he owned it, and that com- 
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plainant relied upon the representations to his injury. 

The complainant is dangerously near the condition 
of “indolence and folly” in the transaction about which 
he complains, against which the law allows no relief. 
His credulity in this transaction is very near to a 
careless indifference to the ordinary and accessible 
means of information. See 2 Kent’s Com. 484. 

It does seem that he might have availed himself of 
the information afforded by the public records about 
which no reference is made in the bill, but he alleges 
that the representations as to ownership were made 
with a fraudulent intention to injure him; that he re- 
lied upon them and was deceived by them. If that state 
of facts was true the bill is good against the attack 
made by the demurrer. 

The order overruling the demurrer is affirmed. 

TERRELL, C.J. and BROWN, J., concur. 

' WHITFIELD, PJ., and STRUM and BUFORD, 
JJ., concur in the opinion and judgment. 

Opinion filed April 2, 1929. 

An appeal from the Circuit Court for Osceola 
County, Frank A. Smith, Judge. 

Milton, Pledger, for Appellant; 

Pat Johnston, for Appellee. 

STRUM, J. 

I concur upon authority of the following: Morton 
v. Clark, 10 S. W. Rep. 796; Hunt v. Barker, 46 Atl. 
Rep. 46; 84 Am. St. Rep. 812; Curtley v. Security etc. 
Society, 89 Pac. 180; Crane v. Ferrier etc. 130 Pac. 
Rep. 429; Herman v. Hall, 41 S. W. 733; Parkam v. 
Randolph 4 Howard (Miss.) 4385; 35 Am. Dec. 403; 
Black on Recission and cancellation, (2nd Ed.) Sec. 
420. 


BLACKSHEAR MANUFACTURING 
COMPANY, a corporation, 
Plaintiff in Error, 

athe JACKSON COUNTY. 
W. T. SOREY, 

Defendant in Error. 

ELLIS, J. 

The Blackshear Manufacturing Company brought 
an action at law against W. T. Sorrey in the Circuit 
Court for Jackson County upon a promissory note for 
the sum of $832,00 upon which certain payments 
amounting to $143.38 were alleged to have been made. 
The document referred to as a promissory note was 
attached to the declaration and made a part of it. The 
document consists of a promise to pay to the order of 
the plaintiff the sum of $832.00 with interest from 


date and a chattel mortgage to secure the debt and all . 


other indebtedness which the maker might contract 
with the plaintiff for the year 1924, upon the crop of 
tobacco to be grown on the maker’s land during the 
year 1924 and an agreement to pay “20 per cent of all 
the aforesaid amounts” as an attorney’s fee. 


The defendant pleaded payment. There were other 
pleas numbered two, three and four to the effect that 
the note was given for fertilizer to be used to make a 
crop of tobacco in the year 1924, which was to be 
delivered to the plaintiff in payment of the note. The 
third plea set up the defense that there was an agree- 
ment between the parties that the note should be paid 
by proceeds from the sale of the tobacco crop for the 
making of which the fertilizer was purchased by the 
defendant from the plaintiff. The plea avers that the 
crop of tobacco was made by the defendant and de- 
livered to the plaintiff in payment of the note. The 
fourth plea sets up the same defense practically. 

A demurrer was interposed to all the pleas, which 
was overruled as to the first plea and sustained as to 
the second, third and fourth. 

The defendant then interposed an additional plea 
to the effect that the plaintiff was a foreign corpora- 
tion and not authorized to transact business in this 
State. A demurrer to that plea was overruled. The 
plaintiff interposed two replications to the additional 
plea, a demurrer to which was sustained. The record 
discloses that the parties went to trial ‘on the issues 
joined between them” ; that the court instructed a ver- 
dict for the defendant and judgment was entered 
against the plaintiff. 

A motion for a new trial was overruled and the 
plaintiff brings the case here on writ of error. 

The court erred in overruling the demurrer to the 
additional plea. The statute which requires a foreign 
corporation to comply with certain requirements be- 
fore it shall be authorized to transact business in this 
State does not preclude a foreign corporation which 
has not complied with the statute from seeking the 
adjudication of its rights in the courts of this State 
which it acquired under the federal constitution or 
laws in interstate traffic. 

The plaintiff interposed two replications to the 
plea alleging in the first that it was transacting bus- 
iness in this State before the passage of the act of 
1907 Chapter 5717 and has been continuously engaged 
in transacting business in the State since. The second 
replication alleged that the transaction was in inter- 
state commerce. A demurrer to these replications was 
sustained. 


That ruling was error as to the second replica- 
tion. The issues under which the parties went to 
trial therefore was payment and whether the plaintiff 
as a foreign corporation had complied with the re- 
quirements of the statute. 


The evidence was sufficient under the plea of pay- 
ment for the case to have been submitted to the jury 
on that issue. If the verdict was directed on the plea 
in abatement to the plaintiff’s capacity or right to 
‘bring suit in this State it was error. 
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The judgment is reversed and the cause remanded 
for a new trial. 

TERRELL, C.J. and BROWN, J., concur. 

WHITFIELD, PJ., and STRUM and BUFORD, 
JJ., concur in the opinion and judgment. 

Opinion filed April 2, 1929. 

A writ of error to the Circuit Court for Jackson 
County, Amos Lewis, Judge. 

James H. Finch, for Plaintiff in Error; 

No appearance for Defendant in Error. 


THE POLK-HIGHLANDS COUNTIES LAND CO., 
a Florida Corporation, 
Plaintiff in Error, 
Vv. DADE COUNTY. 

M. A. ISAACS, EMERSON W. CHALLIE, 
C. LOUIS ALLEN, DAVID SHOLTZ, M. S. 
GARFINKEL, LOUIS J. HAMEL, FOLGER 
JOHNSON, JACK H. BRISKIN, T. J. 
McREYNOLDS, LOUIS FEDER, WALLACE W. 
CLARK, 

Defendants in Error. 

TERRELL, C. J. 

In November 1925, the assignors of plaintiff in er- 
ror entered into a contract with defendants in error 
for the sale of approximately thirty-one hundred 
(3100) shares of the capital stock of Daytona Shores, 
Incorporated. This contract was subsequently assigned 
to plaintiff in error. In February 1927, plaintiff in er- 
ror filed its amended declaration in an action at law to 
recover the unpaid balance alleged to have been due 
on said contract. A demurrer to the said amended 
declaration was sustained, final judgment was en- 
tered and writ of error was taken thereto. 

The primary question raised by the demurrer and 
brought here for our consideration is whether or not 
the declaration should have been brought for the re- 
covery of the balance due on the purchase price nam- 
ed in the sales contract or should it have been ground- 
ed on damages for breach of said contract. 

The foregoing question turns on the answer to this 
query: Was the sales contract entire or was it di- 
visible; that is to say, was it an executory contract or 
wee it a contract of sale in praesenti. The court below 
in sustaining the demurrer to the declaration took the 
view that the contract was divisible or executory and 
that consequently the declaration should have been 
one sounding in damages for breach of the contract 
rather than one to recover the balance due on the 
purchase price. 

We think this holding was erroneous. The con- 
tract of sale has been examined and while it contains 
an escrow provision and some other provisions which 
amount to mere incidents to the main purpose of the 
contract we think on the whole it shows that the 


transaction was entire or completed and amounted to — 


a contract of sale in praesenti. The title to the stock 
of Daytona Shores was passed on the execution of the 
contract and possession was released by the escrow 
holder on making the deferred payments, the escrow 


- holder being a mere conduit by which possession was 


conveyed. The vendors by said contract withdrew from 
all participation in the affairs of Daytona Shores and 
rested the management and control thereof in the ven- 
dees. It would be difficult to draw a contract in which 
title, management and control in the thing conveyed 
were more completely transferred than they were by 
the contract here brought in question. The subject 
matter was in being at the time the contract was exe- 
cuted. It is perfectly apparent that the parties intend- 
ed a present sale and we fail to find a word in the 
contract which contradicts this conclusion. 


Defendants in error rest their case on the old 
common law rule to the effect that there could be no 
recovery of the purchase price of personal property 
until the title and possession therein had passed and 
until this is done the action must be one for damages 
rather than one for recovery of the contract price. 
There is no purpose here to modify or contradict this 
rule. It was promulgated in the day when delivery was 
a prerequisite to pass the title to personal property 
but in our day we are well within the decided cases 
both in this country and in England in holding that 
when personal property is sold under a written con- 
tract the title is presumed to have passed on the exe- 
cution of the contract even though possession may be 
retained by the vendor. Hatch v. Standard Oil Co. of 
Cleveland, 100 U. S. 124, 25 Law Ed. 554; Arkansas 
Valley Land & Cattle Co. v. Mann, 130 U. S. 69, 9 
Sup. Ct. Rep. 548, 32 Law Ed. 854; Turley v. Bates, 2 
Hurs. & Colt, 200 (Eng.) Dixon v. Yates, 5 Barn. & 
Ad. 313 (Eng.) 27 E. C. L. 86; Tarling v. Baxter 
(Eng.) 6 Barn. & Cress. 360, 13 E. C. L. 169; Gardner 
v. Howland, 2 Pick. (Mass.) 599; Willis v. Willis, 6 
Dana (Ky.) 48; Wade v. Moffett, 21 Ill. 110; Hooban 
v. Bidwell, 16 Ohio, 509; 1 Mechem on Sales, Sections 
495, 577. 


We think, therefore, that the contract brought in 
question was one of sale in praesenti, that the parties 
complaining had a right of action for the purchase 
price that the declaration is sufficient to sustain the 
action and that the judgment below should be and is 
hereby reversed. 

Reversed. 

WHITFIELD, ELLIS, STRUM and BROWN, JJ., 
concur. 

BUFORD, J., dissents. 

Opinion filed March 30, 1929. 

A writ of error to the Circuit Court for Dade Coun- 
ty, W. L. Freeland, Judge. 

Loftin, Stokes & Calkins, for Plaintiff in Error; 


Sholtz, Green & West, L. N. Green, E. F. McKeown 
and Louis J. Hamel, for Defendants in Error. 


FLORIDA ASPHALT BLOCK PAVING 
COMPANY, a Florida Corporation, 
Plaintiff in Error, 
Vv. HILLSBOROUGH COUNTY. 
ROBERT LEE DAVIS, 
Defendant in Error. 
PER CURIAM. 

Motion was made in this case to strike the tran- 
script of record from the files upon the theory that 
there was no bill of exceptions contained in the tran- 
script of the record and that the purported bill of 
exceptions was presented and signed after the ad- 
journment of the Court and without an order having 
been made extending the time beyond the adjournment 
of the Court in which a bill of exceptions could be 
made up and presented. 

The record supplemented by a certificate from the 
Clerk of the Circuit Court of Hillsborough County 
shows that the judgment was entered at the Fall Term 
of the Circuit Court of Hillsborough County on the 
29th day of March, 1927, and that the Court adjourned 
on the 2nd day of May, 1927. A motion for a new trial 
was pending when that term of the Court adjourned. 
That the Spring term of the Circuit Court of Hills- 
borough County convened on May 3rd, 1927, and ad- 
journed October 3lst 1927. The motion for new trial 
was denied on the 11th day of May, 1927, and the 
bill of exceptions was presented and signed on the 8th 
day of June, 1927. Judgment did not become effective 
until the motion for new trial was denied and, there- 
fore, without an order extending the time for the 
making up and presenting of a bill of exceptions, it 
was proper for the same to be made up and present- 
ed at any time during the term of the court at which 
‘the motion for new trial was denied. See Worrell vs. 
Ford, 90 Fla. 571; 107 Sou. 183. 

The motion to strike is denied. 

This cause having heretofore been submitted to 
the Court upon the transcript of the record of the 
judgment herein, and briefs and argument of counsel 
for the respective parties, and the record having been 
seen and inspected, and the court being now advised 
of its judgment to be given in the premises, it is 
thereupon ordered by the Court that if within thirty 
days after the mandate of this Court is filed in the 
Circuit Court the plaintiff, Robert Lee Davis, shall en- 
ter a remittitur in the sum of $3,000.00 then the said 
judgment of the Circuit Court shall stand affirmed 
for the remainder of the amounts awarded in said 
judgment; otherwise, the said judgment shall be re- 
versed for a new trial. 

WHITFIELD, P.J. and STRUM, J., concur. 
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TERRELL, C.J. and ELLIS, J., concur in the opin- 
ion and judgment. 

BROWN, J., dissents. 

Opinion filed March 26, 1929. 

A writ of error to the Circuit Court for Hillsbor- 
ough County, F. M. Robles, Judge. 

Hampton, Bull & Pencke, Shackleford & Brown 
and H. C. Tillman for Plaintiff in Error; 


Palmer, Dickenson, Suhrley & Lake for Defendant 
in Error. 


SEABOARD AIR LINE RAILWAY 
COMPANY, a corporation, 
Appellant, 
v. SARASOTA COUNTY. 
TAMPA SOUTHERN RAILROAD 
COMPANY, a corporation, 
Appellee. 
GIBLIN, Circuit Judge. 

This cause had proceeded in the lower court to the 
taking of testimony upon the issues presented by the 
bill of complaint of the complainant (appellee) and 
the answer of the defendant (appellant). The de- 
fendant’s general demurrer to the bill had been over- 
ruled prior to the filing of the answer. The order over- 
ruling the demurrer was not appealed from and its 
propriety is not to be reviewed here. 

On the date set for the hearing of the testimony 
the defendant applied to the court for leave to amend 
its answer. Leave to file the tendered amendment was 
granted, except as to certain portions thereof which 
were not allowed to be filed. After the defendant had 
amended its answer the complainant applied to the 
court for leave to reply to the answer, as amended, 
or to amend its bill, to meet the averments of the 
answer, as amended. Such leave was granted and sub- 
sequently the complainant amended its bill by strik- 
ing a certain paragraph thereof and inserting a para- 
graph in its stead and by adding two additional para- 
graphs. 

In the order granting leave to the complainant to 
reply to the answer, as amended, or to amend its bill, 
it was provided that “in the event the bill is amended 
in lieu of the filing of a special replication, the de- 
defendant, within twenty days, filed a general de- 
amendment in which to plead, answer or demur as it 
may be advised.” 

After complainant’s bill had been amended, the 
defendant, within twenty days, filed a general de- 
murrer to the complainant’s bill, as amended, and a 
special demurrer addressed severally to each of the 
paragraphs incorporated in the bill by amendment. 

The solicitors for the complainant then set down 
for argument before the court the special demurrer 


_ of the defendant. The general demurrer of the defend- 
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ant to the entire bill, as amended, was not set down 
for argument. 

Upon the hearing of the special demurrer it was 
overruled by the court and the defendant was allowed 
twenty days in which “to answer the said amend- 
ments ;” and it is from this order that this appeal is 
prosecuted. 

It is unnecessary to review at length the allegations 
of the complainant’s bill, but, for the sake of intelligible 
discussion of the questions here presented, it may be 
well to briefly state the character of the suit and the 
nature of the relief sought by the complainant. 

It appears from the allegations of the bill that the 
complainant had been granted by the City of Sarasota 
the right to construct, upon a certain strip of land 
owned in fee simple by the city, a line of railway tracks 
and to connect such tracks with certain other tracks 
which had been previously constructed on said land 
and which were owned by the city, for the purpose 


of affording to the complainant access by trains and - 


cars to certain water terminals located upon the land 
owned by the city and to enable the complainant to 
provide transportation facilities to such industries as 
should be established and located adjacent to the in- 
volved strip of land. It is alleged in the bill that the 
defendant, which had been previously granted by the 
city the right to use, and to operate trains and cars 
upon, the city’s tracks which were already constructed 
upon the strip of land, had, without the consent of 
the city or of the complainant, constructed certain 
dead-end spur tracks over and across the right of way 
which had been granted by the city to the complainant 
and had placed empty freight cars on such spur tracks 
for the purpose, and with the effect, of obstructing the 
construction by the complainant of the tracks it pro- 
posed to construct and preventing the enjoyment by the 
complainant of the privileges which had been granted 
to it by the city. Other pertinent facts were alleged. 

The complainant seeks primarily to have the al- 
leged interference by the defendant enjoined. 

The amendment to the defendant’s answer, which 
occasioned the amendment of the complainant’s bill, 
contained the averment that the construction of the 
line of railway proposed by the complainant, which is 
a railroad company engaged in interstate commerce, 
was an extension of the complainant’s line of railroad 
and that the complainant had not procured, in ac- 
cordance with the act of Congress, known as the Trans- 
portation Act of 1920 (Act of Congress of February 
28, 1920, Chapter 91, Sec. 402, par. 18), a certificate 
“that the present or future public convenience and 
necessity require or will require the construction, or 
operation, or construction and operation, of such ad- 
ditional or extended line of railroad.” 

The complainant made no attack upon the amend- 
ment to the answer, treating its averments as proper 


matters of defense, 
amended its bill. 

The first of such amendments consisted of the sub- 
stitution of a paragraph for one which was striken 
from the bill. In the substituted paragraph (numbered 
X) the complainant alleged, among other things, that 
the proposed construction of the tracks in question was 
a part of the original project of the complainant for the 
construction of its railroad from a point near the City 
of Tampa southerly to the City of Sarasota; that such 
original project contemplated, embraced and included 
the construction of the tracks which constitute the sub- 
ject-matter of this suit; and that such original project 
had been begun prior to the enactment of the Transpor- 
tation Act. There were allegations designed to show 
that the work incident to the effectuation of the orig- 
inal project had been prosecuted with reasonable dil- 
igence, under the circumstances, in accordance with the 
original plan. 

The Interstate Commerce Commission has held that 
where construction was begun in good faith prior to 
the effective date of the Transportation Act, and the 
work has been prosecuted with reasonable diligence, 
under the circumstances, in accordance with the orig- 
inal plan, it follows that no certificate of public con- 
venience and necessity is required (In the matter of the 
Uvaldo Northern Railroad Co., etc., 67 Interst. Com. 
Com’n. R. 554; In the matter of the Gulf Port Terminal 
Railroad Co., etc., 71 Interst. Com. Com’n. R. 759.) 
Detroit Terminal R. Co., v. Pennsylvania Detroit R. 
Co., 15 Fed. 2nd Ed., 507. (which holds likewise.) 

The allegations of the amendment designed to show 
that the complainant’s original project had been pur- 
sued with reasonable diligence since its initiation were 
“that construction work on said project was begun 
in November, 1917, and suspended in December, 1918, 
by direction of the United States Director of Rail- 
roads, except on the main line into Bradenton and one 
spur north of Palmetto in Manatee County, until 
April, 1920, when it was resumed on the Ellerton Belt, 
and August, 1923, when it was resumed on the un- 
finished line into Sarasota.” 

We think that such allegations, standing alone, 
or considered in connection with other allegations of the 
bill, as amended, are insufficient to show that the 
work had been prosecuted with reasonable diligence. 
Federal control of railroads terminated on March 1, 
1920, and, as it appears from the bill, the complainant 
did not procure from the City of Sarasota the right 
and privilege of constructing the line of railway which 
constitutes the subject-matter of this suit until May 
2, 1925. There are no allegations in the bill, as amend- 
ed, to show why the project, which contemplated, em- 
braced and included the construction of the tracks in 
question, was not completed within such a long period 
of time. Circumstances which may have occasioned 


and to meet such averments 
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the delay are not set forth. In view of this poverty of 
allegation we do not think that the quoted portion 
of the amendment under consideration added anything 
germane or pertinent to the complainant’s bill. 


The amendment contained an allegation that “up- 
on the resumption of construction on the Ellenton Belt, 
as above stated, objection was made by certain par- 
ties te the construction of same, upon the ground that 
the company had no certificate of public necessity and 
convenience from the Interstate Railroad Commis- 
sion,” whereupon the complainant communicated with 
the Director of the Bureau of Finance of the Inter- 
state Commerce Commission who advised the com- 


plainant that in view of a certain affidavit which had . 


been submitted to him by the complainant he was 
of the opinion that it was not necessary to secure a cer- 
tificate of public convenience and necessity in order 
to complete the construction of the Ellenton Belt. 


We fail to appreciate what useful or proper pur- 
pose would be served by such allegation. Aside from 
the fact that the Ellenton Belt is not the subject-mat- 
ter of this suit, we cannot think that the individual 
opinion of the author of the letter had any force or 
effect. It was merely the expression of his view. 


The other allegation of the amendment which we 
are considering was that “said track is an industrial 
spur or switch being constructed solely to reach the 
freight and express business of the fish shipping in- 
dustries located at and around the city water terminals 
aforesaid, which are about a mile off of complainant’s 
main line into the City of Sarasota.” 


The transportation act of 1920 (Sec. 402, par. 22) 
provides that “the authority of the Commission con- 
ferred by paragraph 18 to 21, both inclusive, shall not 
extend to the construction or abandonment of spur, in- 
dustrial, team, switching or side tracks, located or 
to be located wholly within one State.” It was evident- 
ly the purpose of the complainant, in incorporating 
the quoted allegation in the amendment, to avail itself 
of this provision of the act. 


The Supreme Court of the United States (Texas & 
Pacific Ry. Co. v. Gulf-Colorado & Santa Fe Ry. Co., 
270. U.S. 266, 46 Sup. Ct. Rep. 263, 70 Law Ed. 578), 
in discussing and construing this provision, said: 
“The carrier was authorized by Congress to construct 
without authority from the Commission, ‘spur, indus- 
trial, team, switching or side tracks * * * to be located 
wholly within one state’. Tracks of that character are 
commonly constructed either to improve the facilities 
required by shippers already served by the carrier or 
to supply the facilities to others who, being in the 
same territory and similarly situated, are entitled to 
like service from the carrier. The question whether the 


construction should be allowed or compelled depends 
largely upon local conditions which the state regulat- 
ing body is peculiarly fitted to appreciate. Moreover, 
the expenditure involved is ordinarily small. But where 
the proposed trackage extends into territory already 
served by another carrier, its purpose and effect are, 
under the new policy of Congress, of national concern. 
For invasion through new construction of territory 
adequately served by another carrier, like the estab- 
lishment of excessively low rates in order to secure 
traffic enjoyed by another, may be inimical to the na- 
tional interest. If the purpose and effect of the new 
trackage is to extend substantially the line of a car- 
rier into new territory, the proposed trackage consti- 
tutes an extension of the railroad within the meaning 
of paragraph 18, although the line be short, and al- 
though the character of the service contemplated be 
that commonly rendered to industries by means of spur 
or industrial tracks. Being an extension, it cannot 
be built unless the Federal Commission issues its cer- 
tificate that public necessity and public convenience 
require its construction.” 

In view of the cited authority it is our judgment 
that complainant has not by its allegations shown that 
the proposed trackage is within the provisions of par- 
agraph 22 of Section 402 of the Transportation Act. 


We think, because of the reasons we have stated, 
that the lower court erred in overruling the defend- 
ant’s special demurer to the paragraph of the com- 
plainant’s bill, as amended, which we have been con- 
sidering. 


The second of the amendments made to its bill 
by the complainant consisting of an added paragraph 
(numbered XI) contained allegations designed to show 
that the defendant was estopped to complain of, or 
interfere with, the construction by the complainant 
of the proposed line of railway, or that the defendant 
was contractually obligated to permit such construc- 
tion, by reason of the provisions of a certain contract 
entered into on August 27, 1924, between the defend- 
ant and the Atlantic Coast Line Railroad Company. 


It is needless to consider the provisions of the 
contract referred to in view of the conclusion we have 
reached that the complainant, which is a separate, in- 
dependent corporation, cannot properly claim any 
rights or privileges under such contract, to which it 
was not a party. The sole predicate upon which such 
claim is advanced by the complainant is the allegation 
in its bill that the complainant corporation is owned 
by the Atlantic Coast Line Railroad Company. We 
think such a predicate constitutes no foundation for 
the assertion by the complainant of any rights or 
privileges under such contract. 


We therefore think that the lower court erred in 
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overruling the special demurrer addressed to the par- 
agraph in question. 

The third of the amendments made to its bill by 
the complainant, consisting of an added paragraph 
(numbered XII) merely contained the allegation that 
“the acts and conduct of the defendant in the premises 
tend to the manifest wrong, injury and oppression of 
your orator, whereof it is remediless at any by the 
strict rules of the common law, and elsewhere save in 
a court of equity where matters of this nature are 
properly cognizable and relievable.” 

We do not think there was error committed by the 
lower court in overruling the special demurrer ad- 
dressed to this paragraph. 

We pass now to a consideration of the propriety 
of the order appealed from insofar as it required the 
defendant “to answer the said amendments” within 
a specified time. It will be remembered that after 
the complainant amended its bill in the respects point- 
ed out the defendant interposed a general demurrer 
addressed to the entire bill, as amended. No ruling 
upon the general demurrer has been made. It appears 
that the lower court disregarded it, evidently under 
the belief that its filing was unauthorized and im- 
proper because of the fact that the defendant’s gen- 
eral demurrer to the original bill had previously been 
overruled. 

We think the defendant had the right to test the 
sufficiency of the bill, as amended, by demurrer and 
that the lower court was in error in requiring the de- 
fendant to answer portions of such bill, as amended, 
when its sufficiency as an entirety, had been prop- 
erly tested by a general demurrer upon which there 
had been no ruling. Bowes v. Hoeg, 15 Fla. 403, (text 
409) ; Haimovitz v. Hawk, 79 Fla. 28, 85 So. 668. 

It is ordered that the order of the lower court in- 
sofar as it overruled the special demurrer of the de- 
fendant to paragraphs numbered X and XI of the com- 
plainant’s bill of complaint, as amended, and insofar as 
it required the defendant to answer the amendments 
to such bill, be and it is reversed; and that such order 
be and it is affirmed insofar as it overruled the special 
demurrer of the defendant to paragraph XII of the 
complainant’s bill of complaint, as amended. 

The cause is remanded for further and appropriate 
proceedings consistent with this opinion. 

It is so ordered. 

WHITFIELD, P.J. and BUFORD, J., concur. 

TERRELL, C.J. and BROWN, J., concur in the 
opinion and judgment. 

Opinion filed March 12, 1929. 

An appeal from the Circit Court for Sarasota Coun- 
ty, W. T. Harrison, Judge. 


John B. Singletary for Appellant. 
John H. Carter, for Appellee. 


PALM BEACH OCEAN REALTY 
COMPANY, a corporation, 
and CENTRAL FARMERS TRUST 
COMPANY, a corporation, 
Appellants, 
v. PALM BEACH COUNTY. 
ATLANTIC GULF & PACIFIC 
COMPANY, a corporation, 
Appellee. 

Decision filed April 2, 1929. 

An appeal from the Circuit Court for Palm Beach 
County, C. E. Chillingworth, Judge. 

PER CURIAM. 

This cause having heretofore been submitted to 
the Court upon the transcript of the record of the de- 
cree herein, and briefs and argument of counsel for 
the respective parties, and the record having been 
seen and inspected, and the Court now being advised 
of its judgment to be given in the premises, it seems 
to the Court that there is no error in the said decree; 
it is, therefore, considered, ordered and decreed by 
the Court that the said decree of the Circuit Court 
be, and the same is hereby affirmed, upon the author- 
ity of Clark Dredging Company v. Sunny Isles Ocean 
Beach Company, 116 So. 644, 95 Fla. 

Affirmed. 

TERRELL, C.J. and WHITFIELD, ELLIS, 
STRUM and BUFORD, JJ., concur. 

BROWN, J., dissents. 

Fleming, Hamilton, Diver, Lichliter & Fleming, 
Wideman & Wideman, J. Field Wardlow and Manley 
P. Caldwell, for Appellants; 

E. J. L'Engle, J. W. Shands and Winters, Foskett 
& Wilcox for Appellee. 


OCEAN & LAKE REALTY COMPANY, 
a Corporation, and PALM BEACH 
OCEAN REALTY COMPANY, a cor- 
poration, 

Appellants, 

v. PALM BEACH COUNTY. 

H. FRANCES CRAGIN and GIRARD 
TRUST COMPANY, a corporation 
organized and existing under 
the laws of the State of Penn- 
sylvania, as Co-Trustees under 
the Last Will and Testament of 
Charles I. Cragin, deceased, 

Appelles. 
PER CURIAM. 

In July 1925, H. Frances Cragin and Girard Trust 
Company, as Trustees of the Estate of Charles I. 
Cragin, sold to Ocean & Lake Realty Company certain 
lands in Palm Beach County, Florida, for a valuable 
consideration, a portion of which was in cash and the 
balance of $896,706.00 was represented by four prom- 
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issory notes of $224,176.50, each payable in one, two, 
three, and four years with interest at six per cent 
(6%) per annum until paid, the said notes being se- 
cured by a mortgage on the lands sold. In October 
1925, Ocean & Lake Realty Company, conveyed the 
said lands to Palm Beach Ocean Realty Company, sub- 
ject to ‘the said mortgage. 


In February 1927, H. Frances Cragin and Girard 
Trust Company, as Trustees, filed their bill of com- 
plaint against Ocean & Lake Realty Company and 
Palm Beach Ocean Realty Company, et al, to foreclose 
the mortgage as here referred to. A demurrer and a 
plea to the bill were overruled both of which raised 
the question that Girard Trust Company could not 
bring suit in this State because it was a foreign cor- 
poration and had not qualified to do business in the 
State of Florida as required by Chapter 8531, Acts 
of 1921, as amended by Chapter 9287, Acts of 1923, 
Laws of Florida. Appeal was taken from the order on 
the demurrer and the plea. 


Does Chapter 8531, Acts of 1921, as amended by 
Chapter 9287, Acts of 1923, Laws of Florida, pre- 
clude appellees from coming into the proper forum 
in this State for the purpose of foreclosing the mort- 
gage as above described, may be stated as the only 
question of law presented here for our consideration. 


Chapter 8531, Acts of 1921, as amended by Chap- 
ter 9287, Acts of 1923, prescribes the conditions un- 
der which trust companies and foreign corporations 
may transact business in this State. It is urged by 
appellants that these acts are a complete bar to the 
appellee bringing this suit because they (appellees) 
have not complied with the terms thereof. We have 
examined the basis of appellants contention and we do 
not think it is well grounded. We think further that 
the questions raised in the instant case are settled 
and precluded by the decision of this court in Girard 
Trust Company versus Tampa Shores Development 
Company, et al., reported in Fla. , 117 So. 
786. 


The decree of the chancellor is accordingly af- 
firmed. 


Affirmed. 


TERRELL, C.J., and ELLIS, and BROWN, JJ., 
concur. 

WHITFIELD, P.J. and STRUM and BUFORD, 
JJ., concur in the opinion and judgment... 

Opinion field April 2, 1929. 

An appeal from the Circuit Court for Palm Beach 
County, C. E. Chillingworth, Judge. 

Fleming, Hamilton, Diver, Lichliter & Fleming, for 
Appellants ; 

Wideman and Wideman for Appellees. 
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THE MORTGAGE HOLDING CORPORATION, 
a Corporation, O. FALK and 
ERNEST BERGER, 


Appellants, 
v. HILLSBOROUGH COUNTY. 
JOSEPH P. SUMMY and MARGARET SUMMY, 
Appellees. 


BUFORD, J. 

The appellees were residents of Pinellas County, 
Florida. The appellant, The Mortgage Holding Cor- 
poration, a Corporation, was a corporation organized 
under the laws of Florida having its principal place of 
business at Tampa, in Hillsborough County, Florida. 
O. Falk and Ernest Berger were each residents of 
Hillsborough County, Florida. The appellees held 
Falk’s note for $10,833.33, together with other notes. 
The Mortgage Holding Corporation sought to sell and 
did sell to the appellees Fifty (50) shares of its cap- 
ital stock, for which it took in payment the Falk note 
above referred to and agreed to pay the appellees an 
additional sum in money. The sale of the stock was 
made in the office of the corporation in Tampa, Hills- 
borough County, Florida. The note was assigned and 
delivered to The Mortgage Holding Corporation at 
that place. The subscription for the stock was signed 
at that place and the certificates of stock were deliv- 
ered to the appellees at that place. Before maturity 
date of the note The Mortgage Holding Corporation 
sold and assigned it for value to Ernest Berger. 

The appellees exhibited their bill of complaint in 
the Circuit Court of Hillsborough County against the 
appellants seeking to rescind the purchase and sale 
of the stock and the assignment of the note and to 
cancel the assignment of the note and to have the note 
redelivered to them upon the grounds: first, that mis- 
representations were made as to the value and de- 
sirability of the stock, and second, upon the ground 
that the sale of the stock was made in Pinellas County. 
a county other than that in which the Corporation 
had its principal place of business, and that the cor- 
poration had not complied with the provisions of Sec- 
tions 4060, 4066 and 4068 Revised General Statutes 
of Florida, and that Berger was purchaser with no- 
tice of such infirmities of the title to the note so 
held by The Mortgage Holding Corporation. 

The decree was in favor of the complainants. 

The chancellor properly found from the evidence, 
“That the complainants’ allegations of fraud with re- 
spect to the sale of said stock to the complainants, 
outside of the failure of the defendant, Mortgage 
Holding Company to comply with the requirements 
of the investment company statute, have not been 
sustained.” 

In Allen vs United Zinc Company, 64 Fla. 171, 
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60 Sou. 182, this Court, speaking through Mr. Chief 


Justice Whitfield, say: 


“To constitute fraud, a misrepresentation 
must be of a specific material fact that is untrue 
and known to be so, and stated for the purpose 
of inducing another to act, upon which state- 
ment the other relies in acting to his injury. See 
Heathcote v Fairbanks 60 Fla. 97; 2 Pom. Eq. 
Sec. 876. 


The averments that the corporation represent- 
ed that it was prosperous, and that plaintiff rep- 
resented that it had developed its mines, and 
found paying ores, and that the mines had bid 
fair to be good paying mines, are essentially 
opinions and not statements of actual practical 
facts. The averment that the plaintiff repre- 
sented that it guaranteed that the proceeds of the 
notes would be used in a certain way, is a state- 
ment of a mere promise. The averment that the 
plaintiff represented that it had sold ‘a large 
amount’ of its stock to various persons, is too in- 
definite to show that the representation was ma- 
terial.” 


Section 5870 Compiled General Laws of Florida, 
1927, is as follows: 


“No contract for the sale of any personal 
property, goods, wares or merchandise shall be 
good, unless the buyer shall accept the goods (or 
part of them) so sold and actually receive the 
same, or give something in earnest to bind the 
bargains or in part payment, or some note or 
memorandum in writing of the said bargain or 
contract be made and signed by the parties to be 
charged by such contract, or their agents there- 
unto lawfully authorized.” 

In C. H. & N. R. R. Co. vs Burwell, 56 Fla. 217, 
48 Sou. 213, this Court say: 

“Where the owner of certain crushed granite 
offers to sell the same to a party upon whose 
premises the rock is located, and the latter agrees 
to buy the same, but there is nothing given by 
way of earnest to bind the bargain or in part 
payment, and no note or memorandum in writing 
of the bargain or contract signed by the parties 
or their agents thereunto lawfully authorized, it 
is essential to a consummated sale under the Stat- 
ute of Frauds (sec. 2518 Gen. Stats. of 1906) 
that the alleged purchaser should have done some 
act showing an acceptance of the rock; as for in- 
stance that he sold or attempted to sell or dispose 
absolutely of the whole or some portion of the 
rock, or alters its nature, or the like, and such 
facts must be clearly shown.” 

And in United H. F. Co. vs Blue, 59 Fla. 419, 


52 Sou. 364, the Court, having under consideration the 
statute above quoted, say: 

“In order to bring a contract for the sale of 
goods within this exception, it is necessary that 
the goods should have been received and also 
accepted by the buyer. Even the delivery of 
goods to the buyer, or the receipt of them by him, 
without an acceptance is not sufficient. Some act 
or conduct on the part of the buyer or his author- 
ized agent, maintaining an intention to accept 
the goods as a performance of the contract, and 
to appropriate them, is required to supply the 
place of a written contract, or payment or part 
payment.” 

So it is clear that the sale here sought to be re- 
scinded was made in Hillsborough County. 

Section 5994, Compiled Gen. Laws of Fla. (Sec. 
4065 Rev. Gen. Stats. of Fla.) defines investment 
companies as follows: 


“Every corporation, other than municipal cor- 
porations, State and National Banks, trust com- 
panies, public utility corporations under the ju- 
risdiction of the railroad commission of the State 
of Florida, and corporations doing the business 
of insurance or surety, authorized to do business 
by the board of insurance commissioners of the 
State of Florida, and corporations not organized 
for profit, which are now organized, or which may 
be organized in this State, which shall offer for 
sale within the State of Florida, and outside of 
the county where such corporation has its prin- 
cipal office or place of business through any 
agency whatsoever, any of its stocks, bonds, de- 
bentures, certificates, policies or other securities 
of any kind or character, shall be known for the 
purpose of this Article as a domestic investment 
company. Any such corporation organized un- 
der the laws of any other State, Territory or 
Country shall be known for the purpose of this 
Article as a ‘foreign investment company’.” 


From the wording of this Statute we observe that 
investment companies as defined only include foreign 
corporations and corporations which “may be organiz- 
ed in this State and which shall offer for sale within 
the State of Florida and outside the county where 
such corporation has its principal office or place of 
business through any agency whatsoever any of its 
stock, etc.” A corporation organized under the laws 
of the State of Florida may lawfully sell its stock in 
the county where it has its principal place of business 
without complying with those laws applicable to in- 
vestment companies as defined by our statutes, and 
it may lawfully make such sales of its stock to cit- 
izens of that county or to citizens of any other county 
who may come to that county for the purpose of 
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purchasing such stock and for the purpose of there 
dealing with the corporation. 

There is no evidence in the record that the appel- 
lant The Mortgage Holding Corporation, at any time 
offered to deliver any certificates of its capital stock, 
or that it offered to receive payment for any 
certificates of its capital stock, or that it entered into 
any written agreement for the sale of any of its cap- 
ital stock at any place except in Hillsborough County. 

Other questions are raised by the assignments of 
error, but no useful purpose can be served by a dis- 
cussion of such questions here, because the proof sub- 
mitted fails to establish a fraud which would be 
ground for rescission of the contract and fails to es- 
tablish that the purchase and sale of the certificates 
of captal stock was made in a county other than that 
in which the corporation had its principal place of 
business, and therefore, the decree should be reversed. 
It is so ordered. 

Reversed. 

TERRELL, C.J. and WHITFIELD, ELLIS and 
BROWN, JJ., concur. 

Opinion filed March 30, 1929. 

An appeal from the Circuit Court for Hillsborough 
County, L. L. Parks, Judge. 

Whitaker, Himes & Whitaker, Taliaferro & Mor- 
ris and Stuart & Huntley, for Appellants; 

Macfarlane, Pettingill, Macfarlane & Fowler, for 
Appellees. 


MARGARET C. NIXON, 


Appellant, 
v. HILLSBOROUGH COUNTY. 
TEMPLE TERRACE ESTATES, INC., 
et al., 
Appellees. 
ELLIS, J. 


Margaret Nixon purchased from Temple Terrace 
Estates eight lots agreeing to pay therefor forty-three 
thousand one hundred sixty-six dollars and twenty- 
five cents. She paid upon the purchase price the sum 
of eleven thousand five hundred sixteen dollars and 
twenty-five cents. 

To secure the payment of the balance she exe- 
cuted twelve promissory notes secured by four mort- 
gages upon the property purchased. The first mort- 
gage was on Lot 43 of Block D-6 and secured payment 
of three notes of $1,375.00, each due respectively Sep- 
tember 9, 1926, 1927 and 1928. The second mortgage 
was on lots 20, 21 and 22 of Block D-4 and secured 
payment of three notes of $3,675.00, each due respec- 
tively September 12, 1926, 1927 and 1928. The third 
mortgage was on Lots 25, 26 and 27 of Block D-1 and 
secured payment of three notes of $4,250.00 each due 
respectively September 12, 1926, 1927, and 1928. The 
fourth mortgage was given to secure payment of three 
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notes of $1,250.00 each due respectively September 12, 
1926, 1927 and 1928. It is not alleged upon what prop- 
erty this mortgage was given. 

She exhibited her bill in June, 1926, in the Circuit 
Court for Hillsborough County against Temple Ter- 
race Estates, Inc.; Temple Terrace Construction Com- 
pany, a corporation, and Realty Associates, a cor- 
poration. The two last named corporations she alleges 
to be subsidiary and affiliated companies of the 
Temple Terrace Estates, Inc., which is also a corpor- 
ation. All three defendants are Florida corporations. 

The hill alleges that the complainant was induced to 
purchase the lots and execute her obligations to pay 
the purchase price thereof by certain representations 
made to her by the Temple Terrace Estates, Inc., 
which representations she alleges were “false and un- 
true.” 

The representations were alleged to be that Temple 
Terrace Estates, Inc., had sold bonds to finance the 
construction of a bridge over Hillsborough River at 
56th Street; and the paving of streets on which the 
lots face and for paving other streets in the immedi- 
ate vicinity of the lots; that the bridge and the other 
improvements would be speedily constructed with 
funds then in hand provided for that sole purpose. Al- 
legations are made as to the location of the property 
and the material benefit and advantage to said proper- 
ty which the construction of the bridge would have up- 
on it; that the complainant relied upon the representa- 
tions made by the Company and was deceived by them 
in the purchase of the lots; that a reasonable time 
had elapsed since the representations were made and 
the work had not been done; that no bonds had been 
sold and no funds provided for the purpose; that the 
first three notes and. mortgage had been assigned to 
the Temple Terrace Construction Company and by it 
assigned to the Realty Associates; that the two assign- 
ments were made as collateral security to cover a con- 
tract existing between the two corporations. 

It is alleged that upon discovering the fraud the 
complainant applied to the Temple Terrace Estates 
to cancel her notes and mortgages and return to her 
the money paid on the purchase price of the lots, 
which the said defendent has refused to do. The bill 
prays that the Temple Terrace Estates be required to 
repay to the complainant with interest the money 
which she paid on account of the purchase price of the 
lots; that the notes and mortgages be cancelled; that 
she be decreed to have a vendees lien upon the prop- 
erty to secure the repayment to her of the money paid 
and that the defendants be restrained from negotiat- 
ing the notes and mortgages and for an accounting. 

A demurrer to the bill was sustained and the com- 
plainant appealed. 

The contracts for the purchase of the lots were 
made on September 12, 1925, and the suit was com- 


I 
f 
( 


: : 
4 { 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 55 


menced in June, 1926. The demurrer attacks the bill 
for want of equity; misjoinder of parties; failure to 
allege whether the contract to purchase the lots was 
in writing; that the false representations alleged are 
not such as to entitle the complainant to the relief 
sought and that the complainant has an adequate rem- 
edy at law. Since the appeal the Temple Terrace Es- 
tates, Inc., has become a bankrupt and a trustee has 
been appointed who has been substituted as defendant 
in place of the defunct corporation. 

The Court erred in sustaining the demurrer. The 
bill is not without equity, there is no misjoinder of 
parties and no adequate remedy at law. 

The representations alleged to have been made by 
the Temple Terrace Estates to the complainant were 
as to facts and were not mere matters of opinion. 
That the corporation had decided to construct the 
bridge and pave the streets and that the funds were 
in hand for that sole purpose was the untrue and 
deceitful representation of a fact entirely within its 
knowledge and which if true gave to the property 
the sales value which it placed upon it and the com- 
plainant agreed to pay in reliance upon the repre- 
sentation. 

The representation was as to a material point and 
deceitfully made. It constituted a fraud. It would be 
inequitable to enforce the contract. See 1 Black on 
Rescission and Cancellation Sec. 102; Faulkner v. 
Wassmer, 77 N. J. Eq. 537, 77 Atl. Rep. 341, 30 L. 
R. A. (N. S.) 872; Riverside Investment Co. v. Gib- 
son, 67 Fla. 130; 64 South. Rep. 439; Witherwax v. 
Riddle, 9 West. Rep. (Ill.) 794. 


It is a well established principle that whenever 
a false suggestion or suppression of truth occurs and 
more especially both together they afford a suffici- 
ent ground to set aside any release or conveyance. 
Smith v. Richards, 13 Pet. 24, 10 L. Ed. 42. 

The complainant was deceived and injured by the 
false representations. Union Railroad Company v. 
Dull, 124 U. S. 178, 31 L. Ed. 417. 

Any false representation of a material fact made 
with knowledge of its falsity and with the intent 
that it shall be acted upon constitutes fraud and will 
entitle the party deceived thereby to avoid the con- 
tract or maintain an action for the damages sus- 
tained. See Fox v. Tabel, 66 Conn. 397, 34 Atl. Rep. 
101; Ladd v. Pigott, 114 Ill. 647, 2 N. E. Rep. 503; 
Ledbetter v. Davis, 121 Ind. 119, 22 N. E. Rep. 744; 
Burns v. Dockray, 156 Mass. 135, 30 N. E. Rep. 551; 
Ratliff v. Vandikes, 89 Va. 307, 15 S. E. Rep. 864; 
Cooper v. Schlesinger, 111 U. S. 148, 28 L. Ed. 382; 
Martin v. Martin, 10 Ala. 478. 

The order sustaining the demurrer to the bill is 
reversed. 

TERRELL, C.J. and BROWN, J., concur. 

WHITFIELD, P.J. and STRUM and BUFORD, 
JJ., concur in the opinion and judgment. 


Opinion filed March 30, 1929. 


An appeal from the Circuit Court for Hillsborough 
County, F. M. Robles, Judge. 


Mabry, Reaves & Carlton, for Appellant; 
Herbert S. Philips, for Appellee. 
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OTHER CASES OF INTEREST 


NATHAN 0. PETTY, 
Plaintiff, 
Vv. COMMON LAW CAUSE 
No. 2075 
HOMESEEKERS REALTY CO., 
a corporation, 
Defendant 
OPINION AND ORDER 
Vincent C. Giblin, Circuit Judge. : 

This is an action based upon the al- 
leged breach by the defendant of a con- 
tract whereby the defendant agreed that 
upon the making of certain payments to 
it by the plaintiff it would convey to 
him certain real property. The plain- 
tiff agreed to pay $1,666.67 of the pur- 
chase price of $5,000 in cash upon the 
execution of the agreement, $50 on May 
16, 1925 and $50 on the sixteenth day 
of each month thereafter until the en- 
tire purchase price should be paid. The 
plaintiff alleges that he has fully paid 
the entire purchase price of the prop- 
erty, the last payment having been 
made by him to the defendant on No- 
vember 5, 1928, and that he has re- 
peatedly demanded from the defendant 
a deed of conveyance. The defendant, 
it is alleged, has refused to execute and 
deliver to the plaintiff a deed to the 
property. 

The defendant predicates its demurrer 
to the plaintiff’s declaration upon the 
contention that the defendant is not ob- 
ligated to convey the property to the 
plaintiff, although the plainiff has 
paid, and the defendant has accepted, 
the full purchase price, until the expi- 
ration of the period during which the 
plaintiff agreed to make the several in- 
stallment payments. In other words, the 
defendant maintains that it is not ob- 
ligated to convey until December, 1930 
and that the action was prematurely 
brought. 

Few adjudications of the presented 
question are to be found for the reason 
that a vendor rarely refuses upon the 
acceptance by him of a premature pay- 
ment of the full purchase price of prop- 
erty, to concurrently convey to the pur- 
chaser the title thereto, and even more 
rarely does a purchaser make such pay- 
ment without procuring a conveyance. 

In the case of Alexander v Herndon, 
84 S.C. 181, 65 S.E. 1048, however, in- 
volved facts which were somewhat sim- 
ilar to those alleged in the case at bar 
and the principles enunciated in the de- 
cision are, in the opinion of the writer 
applicable here. The defendant in the 
cited case agreed that if the plaintiff 
should make certain installment pay- 


ments, the last of which was to be 
made on October 15, 1909, he would con- 
vey certain property to the defendant. 
The plaintiff alleged that after she had 
gone into possession of the property un- 
der the contract the defendant, without 
her knowledge or consent, sold nearly 
all of the pine timber on the tract, re- 
ceived payment therefor and refused to 
credit the amount of such payment on 
the purchase price of the property. The 
value of the sold timber was in excess of 
the balance of the purchase price due 
by the plaintiff. The suit, which was 
one for specific performance, was insti- 
tuted by the plaintiff and consummated 
prior to October 15, 1909. The lower 
court entered a decree requiring the de- 
fendant to specifically perform the con- 
tract. The defendant assigned as error 
the holding of the lower court that the 
contract could be specifically enforced 
before October 15, 1909. It was held 
that in selling the timber, the property 
of the plaintiff, and in receiving the 
proceeds of the sale, the defendant waiv- 
ed his right to hold the debt until ma- 
turity. 

In the cited case the fact that the sale 
by the vendor of the timber belonging to 
the purchaser was wrongful does not 
seem to constitute the real basis for the 
court’s decision. The same conclusion 
would undoubtedly have been reached 
had the vendor sold the timber and re- 
tained the proceeds of the sale with the 
knowledge and consent of the purchaser. 
The receipt of the proceeds and the re- 
tention thereof by the vendor was the 
true predicate for the court’s holding 
that the vendor had waived his right 
to defer conveyance until the due date 
of the last installment of the purchase 
price. The retention of title by a ven- 
dor is in the nature of security for the 
debt due him by the purchaser and when 
the debt is extinguished there is no rea- 
son why the vendor should retain the 
title. 


The conclusion is reached, therefore, 
that the receipt and retention by the de- 
fendant of the full purchase price of 
the property in question prior to ma- 
turity constituted a waiver by it of its 
right to insist in strict compliance with 
the contract. 


The contention that the action was 


prematurely brought is the only ground 
of demurrer interposed by the defendant, 
except the general ground assigned that 
the declaration states no cause of ac- 
tion. 


It is ORDERED AND ADJUDGED 
that the demurrer of the defendant to 
the first count of the plaintiff’s declar- 
ation be, and it is, overruled; and that 
the defendant be, and it is, required to 
plead to said count within fifteen days 
of the date hereof. 

DONE AND ORDERED aat Fort 
Lauderdale, this the 21st day of March, 
A.D. 1929. 

VINCENT C. GIBLIN, 

Judge Circuit Court 22nd Judicial Cir- 

cuit of Florida in and for the County 

of Broward. 


J. L. SIMMON, as Receiver of 
CITY BANK OF FORT 


LAUDERDALE, 
Plaintiff, 
v. COMMON LAW CAUSE 


No. 1980 
FARRINGTON & LOCKHART 
INVESTMENT COMPANY, a 
corporation, 
et al., 
Defendants 
OPINION AND ORDER 
Vincent C. Giblin, Circuit Judge: 

This is an action by the holder of 
a promissory note against the maker 
and endorsers of the note. 

The defendant John M. Gerren, who is 
sued as an endorser, has interposed 
three amended pleas. The first and 
third of such pleas are clearly defective 
and insufficient and no useful purpose 
would be served in discussing the aver- 
ments of such pleas. 


The defendant endorser in the sec- . 


ond of the pleas avers that “the note, 
dated June 10, 1926, for the sum of 
$5,000, payable to the order of the City 
Bank of Fort Lauderdale, Florida, was 
executed by Farrington & Lockhart In- 
vestment Company, a corporation, and 
by said corporation, through its officers, 
duly delivered to the City Bank of Fort 
Lauderdale, and was thereafter and af- 
ter delivery of same to said City 
Bank of Fort Lauderdale, Florida, and 
after the credit for which said note was 
given had been duly passed and deliv- 
ered to Farrington & Lockhart Invest- 
ment Company by said bank, said note 
was endorsed by this defendant.” 
The plea is a plea in abatement. The 
general rule is that a matter of defense 
which shows that the plaintiff has no 
eause of action should be pleaded in bar; 
but that which merely defeats the pres- 
ent suit and does not conclude plaintiff 
from maintaining an action upon the 
cause stated should be pleaded in abate- 
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ment. The averments of the plea in 
question admit that the plaintiff has a 
cause of action against the defendant. 
The defendant merely attempts to plead 
misjoinder of defendants which must 
be pleaded in abatement. 31 Cyc. 169 
and 177. 

The question of whether the plea is 
sufficient in form, as well as the ques- 
tion of whether the defendant, after 
having interposed pleas purporting to 
be in bar, may properly plead in abate- 
ment in a plea designated as an amend- 
ed plea, will be disregarded for the pur- 
pose of considering the merits of the 
plea in question. 

A plea in abatement must negative all 
matter which, if alleged on the other side, 
would defeat the plea. 31 Cyc. 179. The 
plaintiff is not burdened with the ne- 
cessity of filing a special replication to 
a plea in abatement, because it is in- 
cumbent upon the defendant to negative 
in the plea all matters which a special 
replication would be designed to show. 

The inquiry therefore is, does the plea 
in question negative all matters, which 
if alleged on the other side, would de- 
feat the plea? 

The defendant seeks to show that he 
may not be properly joined with the mak- 
er of the note in the same action under 
the provisions of Section 4733 of the 


Revised General Statutes of 1920 (Sec- 
tion 6819 of the Compiled General Laws 
of 1927). The statute authorizes a joint 
action against the maker and endorser 
but “limits it to persons who have be- 
come liable on the note or other nego- 
tiable instrument prior to its delivery to 
the original payee.” Prosser v. Orlando 
Bank & Trust Co., 93 Fla. 177, 111 So. 
516. 

But an agreement to endorse, made be 
fore delivery, makes the endorsement af- 
ter delivery, in legal effect, an endorse- 
ment before delivery. 8 C.J. 74, sec. 
120; 8 C.J. 83, sec. 30; 8 C.J. 250, sec. 
392. It is immaterial whether an en- 
dorser actually signed the note before or 
after it came to the possession of the 
payee, if it was a part of the agree- 
ment that the note should be so endorsed 
to be acceptable. Downey v. O’Keefe, 
26 R. I. 571, 59 Atl. 929. 

The plea in question does not negative 
the existence of an agreement by the de- 
fendant, made prior to the delivery of 
the note, to endorse it. And if there was 
such an agreement, the liability and stat- 
us of the defendant is the same as if the 
act of placing his signature on the in- 
strument had been performed prior to 
delivery. 

The object of the statute to which ref- 
erence has been made was, as indicated 


by the language of the Supreme Court 
in the cited cases, to permit the joining 
as defendants in one action of the mak- 
er and endorser of a negotiable note 
when the liability of both had accrued 
prior to delivery of the note. The time 
when the mere physical act of endorsing 
the instrument is performed is not the 
determining factor. Evidently, it is be- 
cause there must be, in the case of an 
endorser who endorses a note after its 
delivery, in the absence of a previous 
agreement to do so, a consideration for 
the endorsement other than the consid- 
eration for the note, that it was not 
made permissible to join such an en- 
dorser with the maker in one action. 

It is, therefore, after the hearing of 
argument of counsel, ORDERED AND 
ADJUDGED that the plaintiff’s demur- 
rer to the first, second and third of the 
pleas filed herein by the defendant on 
March 4th, 1929 be, and it is, sustained 
as to each of said pleas, without leave 
to the defendant to amend said pleas, 
or either of them. 

DONE AND ORDERED AT Fort 
Lauderdale, Florida, this the 22nd day 
of March, A.D. 1929. 

VINCENT C. GIBLIN, 

Judge Circuit Court 22nd Judicial Cir- 

cuit of Florida in and for the County 

of Broward. 
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NOTES AND COMMENT 


ADDRESS BY HERBERT S. PHILLIPS 
BEFORE THE HILLSBOROUGH 
COUNTY BAR ASSOCIATION 


Section 1 of Article V of this Asso- 
ciation requires that the retiring pres- 
ident make an address. It is with much 
reluctance that I attempt to conform 
to this requirement of our constitution 
before so many of the learned members 
of our Bench and Bar. Especially is 
this true when I have been unable to 
decide on some particular subject for 
such an address. 


I thought that I would recount the 
achievements of this Association for the 
past year, but when I began to take 
stock I was unable to find much of which 
we can boast. It is true that we have 
had a good time socially once a month, 
but the only worthwhile act of the As- 
sociation during the past year, that I 
can point to, is the fact that the Asso- 
ciation opposed the effort that was 
started to get possession of the Court- 
house site and convert the same into a 
business block with the county officials 
as tenants thereof. The report of the 
Courthouse Committee and the adoption 
of the same by this Association exposed 
the fallacy of the proposed plan and had 
much to do with the abandonment of 
the plan. 


When I was highly honored a year 
ago by being selected President of this 
Association, I entered upon the duties 
of the office with high hopes that we 
would be able to start a definite, posi- 
tive movement for the erection of a new 
Courthouse, but I soon discovered that 
this County is so overwhelmingly in debt 
and the people are so burdened with 
taxes for the paving of cross roads that 
were not needed and streets in subdi- 
visions that are no more, and the build- 
ing of school plants of such magnitude 
and capacity as to suffice the needs of 
our public schools for twenty-five years 
or more, and for drainage that could 
have been done without, and for many 
other purposes, that I have concluded 
that it would not only be unfair to the 
taxpayers of this county to ask them to 
vote for bonds for; building a Court- 
house, but that it would be impossible 
to get them to vote for such bonds. The 
truth is, I do not believe this County 
will be able to build a courthouse within 
the next five years. I regret that our 
County Commissioners thought it was 
more important to tax the people to 
build cross-roads where they are not 
needed, and to pave streets in subdivi- 
sions for the benefit of real estate pro- 


moters than it was to build a new court- 
house. But such has been their judg- 
ment and the administration of justice 
must continue in the excuse for a court- 
house across the street while the finan- 
ciers of our county seek to float more 
bond issues under one pretext or anoth- 
er, and plan to get the next legislature 
to pass special acts to raise money to 
pay interest and principal owing the 
banks on outstanding bonds. 

The County Commissioners have not 
been wholly to blame for all of these 
wild expenditures. While they should 
not have yielded to the selfish demands 
of real estate promoters and of their 
constituents to pave so many roads with- 
in their respective districts, the people 
did not object to their action until they 
began to feel the burden of excessive 
taxes. It is often the case that we 
fail to count the costs as long as we 
think there is a prospect of gain, and 
that the burden will be passed to the 
other fellow. It is also too often true 
that vote getting is considered by those 
who hold office, more important than the 
welfare of the public. 


But someone says, “What’s the use 
of bringing up the Courthouse question?” 
Well, I agree with you and will not 
bring it up again. 

Let us hope, however, that after the 
completion of the new jail, which we 
now enjoy, the building of new and more 
commodious quarters for the convicts, 
which is now being planned at a cost 
of more than $20,000.00, the paving of 
the County as though it constituted a 


subdivision to be auctioned off by high-° 


powered salesmen, and before the young- 
est members of this Association have 
reached the age of retirement, that there 
will be erected on yonder courthouse 


square, the most beautiful temple of jus-— 


tice that can be found in all our fair 
state. 


In looking back over our lack of 
achievements we shall have to take com- 
fort in the statement attributed to Rob- 
ert Browning, viz: “It is not what a man 
or an organization is or accomplishes 
that makes a man or an organization 
great, but rather what a man or an or- 
ganization would be or would accomp- 
lish.” 


Having eliminated the Courthouse 


“question from my list of subjects, I con- 


sidered selecting the ‘financial status 
of this County and: pointing out how fine 
it would be if a statement should be 
given each year to the taxpayers, show- 
ing the outstanding bonds, their maturi- 


- ties and the rate of interest, and also 


showing the receipt of all monies by the 
County and each and every source from 
which the same is derived; also showing 
the expenditures of such monies, item by 
item, and to whom and for what pur- 
pose the same is expended, thereby show- 
ing the per capita tax of each citizen 
and how much the taxpayers owe at the 
end of each year, which would be help- 
ful in determining the amount of assess- 
ment to be made each year and in keep- 
ing taxes reduced to the minimum or to 
actual needs. But I decided that I would 
not discuss that question, for someone 
would say that I am an obstructionist; 
that it is not well for the taxpayers 
to be kept informed of the true amount 
they owe. That if they are, bond issues 
cannot be floated, cross-roads cannot 
be built, subdivisions cannot be paved 
and progress and development will 
thereby be retarded. 


Just here, permit me to say that, in 
my opinion, the Governor of this State, 
who is a member of this Association, 
cannot be commended too highly for his 
prompt action in adopting a policy to 
curtail the expenses of our State Gov- 
ernment. The sooner our counties and 
municipalities can follow suit, the soon- 
er will business be stabilized, and taxes 
reduced, if tax reduction is ever pos- 
sible. 

Then I thought I would discuss the 
business conditions of this County and 
State, but I decided that it would also 
be dangerous to attempt a discussion of 
that subject. The banks say that this 
county and state were never more pros- 
perous and boast of large deposits, both 
savings and otherwise, as evidence of 
the unprecedented prosperity which our 
state and county are enjoying, when the 
truth is, there is scarcely a business in 
Tampa or the state today that is mak- 
ing any profit. Even bootleggers, I un- 
derstand, are complaining of hard times. 

When the human body is in a normal, 
healthy condition there is no congestion 
at the heart—the blood flows freely and 
is evenly distributed to all parts of the 
body. So with the commercial body— 
if there is a hoarding of money in the 
banks, which constitute the heart of 
business, it is an unfailing sign that 
business is in a hazardous condition. 
You will always note when money is 
hoarded people do not pay for what they 
buy at the stores, there is no sale for 
real estate, business is stagnant, devel- 
opment is dormant, laborers are out of 
employment, and last but not least, law- 
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yers, doctors, 
are not paid. 

When taxes based on inflated values 
become so high that the people cannot 
pay them and the expenses of our state 
government run behind one hundred 
thousand dollars per month, and prop- 
erty owners cannot receive enough rent 
from their property to pay taxes and a 
fair return on their investment, it is high 
time that a policy of retrenchment be 
adopted and taxes reduced. 

Do not misunderstand me and say 
that I am a “calamity howler” and have 
lost faith in our city, county and state. 
Such is not the case—I have the greatest 
faith in the future of this city and state. 
Florida is the best part of the United 
States as the United States is the best 
part of the world; and the “boom” did 
not destroy the resources and possibili- 
ties of Florida—they are still here. 

But I feel that the sooner we meet 
the problem of readjustment in a frank 
and open manner and demonstrate to 
capital and investors that we are going 
to do business on the basis of real values 
and make tax assessments on real values 
instead of inflated “boom” values, the 
sooner will confidence be restored, cap- 
ital invested, factories opened, labor 
given employment and the public debt of 
our counties and state reduced. 

But repudiation of legal obligations 
for improvements which taxpayers ac- 
tively favored and advocated or silently 
accepted without objection cannot be 
thought of as a method of retrenchment. 
When bond issues must be floated to pay 
interest on the bonded debt of a county 
it seems to me that the time has come 
when the people should refuse to vote 
for more bonds. 

But it is for the people to say whether 
they will pay compound interest or not. 
If they are indifferent the county com- 
missioners and the other officials will 
also be indifferent. If the majority of the 
taxpayers remain at home on election 
day and leave it to a small minority to 
vote millions of dollars worth of bonds, 
have they the right to complain? Taxes 
cannot be reduced as long as road build- 
ing, public improvements, officials and 
inspectors of various kinds exceed the 
present needs of the people. 

But the failure of the people to be 
alert and watch their interests is no 
reason or excuse why the agents and 
representatives of the people who hold 
office and to whom have been intrusted 
the financial policy of the counties and 
state, to disregard their duty to guard 
the people against excessive taxation and 
prevent the public treasury from being 
looted by needless expenditures and the 
promotion of bond issues for the benefit 


ministers and teachers 


- 


of real estate promoters and other priv- 
ate interests. 

But before I had gone very far in 
thinking upon this subject I was remind- 
ed that the one thing from which we 
turn our faces today is the nakedness 
of the real truth, notwithstanding it is 
truth alone in the end that can make us 
free. 

Then it occurred to me that I might 
talk on a subject that has received 
much praise and much criticism on div- 
ers and sundry occasions, the “Press”, 

“Mightiest of the mighty means 

On which the arm of progress leans— 

Man’s noblest mission to advance— 

His woes assuage, his weal enhance— 

Mightiest of the mighty is the Press.” 

It occurred to me that if I discussed 
this subject I could point out that no po- 
sition or standing in life presents such 
an opportunity for the accomplishment 
of good for society and the human race 
by courageous and fearless leaders as is 
given to those who operate the great 
daily newspapers of our city, state and 
nation; that a free press like free speech, 
is one of our most cherished institu- 
tions; that only by its own abuse of the 
privileges which it enjoys will it forfeit 
its right to its inheritance; that its pow- 
er for good or evil is beyond the measure 
of man’s mind or imagination; that if 
the press ever yields to the demand of 
greed to become a scavenger’s wagon for 
the conveyance of filth to a morbid pub- 
lic, the advocate of unreasonable de- 
mands of capital or labor, the armored 
vehicle for private hate and vengeance, 
or an instrument of persecution with 
which to control for its own special and 
selfish interests the powers of govern- 
ment and the actions of men who hold of- 
fice, it will weaken the foundations of 
its claims to freedom and will ultimately 
destroy them. 


It also occurred to me that I could 
point to Henry Watterson as an ideal 
editor and call attention to the fact that 
he never compromised his convictions 
or surrendered his principles as long as 
he was editor of the Louisville “Courier 
Journal”; that his editorials always rang 
true to his personal convictions on all 
questions; that he never trimmed his 
sails to meet each changing wind. But 
I decided that it might be dangerous to 
discuss this subject because the “press”, 
like a woman, always has the last word. 

In view of the active part taken by 
ministers in the recent political cam 
paign I also thought of discussing the 
Pulpit’s Relation to Politics and pointing 
out that although religion is the most 
vital and necessary force in the affairs 
of men, politics has no place in the 
pulpit; that the thoughts emanating 


from pulpits must always be above the 
sordid mass-thinking of the crowd and 
not lowered to the level of curb-stone 
political discussion; that sin should be 
denounced and not the sinner; that the 
appeal of the ministry should be ad- 
dressed to the divine spark of love with- 
in all men and not to the passion en- 
gendered by political conflict and dis- 
cussion; that religion “pure and unde- 
filed” should be the theme of the minis- 
try instead of social and political theo- 
ries and vagaries; that the ministry 
should not be the ally of any poltical 
party or league by whatever name known 
seeking power and preferment, but the 
ally of humanity seeking the Way, the 
Truth, the Life and that the inspiration 
of the ministry should be found in the 
Book of Books and not in sensationalism. 
But I was reminded of the saying that 
“fools rush in where angels fear to 
tread”, and I decided therefore that I 
had better abandon the subject of the 
Pulpit. 

I then thought that I would take as 
my subject the duty of the Bench and 
Bar to co-operate in ridding our pro- 
fession of those who bring the practice 
of law into disrepute and prove by their 
conduct their unworthiness to be rec- 
ognized as a member of such a noble 
profession and bring down upon the pro- 
fession the execration found in the Book 
of Books: “Woe unto ye lawyers! Ye 
lade men with burdens grievous to be 
borne, but ye touch not one of them 
with the tips of your fingers.” 

In my opinion the conduct of an at- 
torney before the Court should measure 
up to and be the same as that demanded 
of the Court by an attorney as an of- 
ficer of the Court. The conduct that 
would subject a judge to impeachment 
charges or to removal from office should 
also justify the disbarment of an attor- 
ney as an officer of the Court. 

I fear that one of the greatest weak- 
nesses of the Bench and Bar of this 
Circuit and of this Association is the 
tendency to condone unprofessional con- 
duct, such as personal invectives by at- 
torneys in the presence of the Court, and 
in the course of litigation. We are too 
prone to say, “Am I my brother’s keep- 
er?” It is a fact that a member of the 
Bar of this Circuit has been so drunk 
repeatedly before the Courts of this 
county as to be adjudged in contempt 
of Court and sent to jail. 

Is it strengthening and elevating our 
profession—is it inspiring confidence in 
our profession and in the Bench and 
Bar of this Circuit, for such an attorney 
to be permitted to continue the practice 
of law and bear thereby the tacit en- 
dorsement of the Bench and Bar that he 
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is qualified to hold himself out as an 
attorney and invite the public to entrust 
him with their property, their life and 
their liberty? 

After serious thought I concluded that 
it would not be well to pursue this sub- 
ject, for I believe it has been said that 
“a fellow feeling doth make us wondrous 
kind.” Sometimes I think the fear of 
the fellow feeling is all that is necessary 
to make us wondrous kind. 

I then thought that I would devote all 
of my time to the subject of the “Lawyer 
—an Officer of the Court” and show 
how, under every form of Government 
where we find lawyers, and that is in 
every government under the shining sun, 
I believe, not even excepting China at this 
time, the lawyer has always been regard- 
ed as an officer of the Court. 

According to the best authority, it 
seems that every Bar in the world de- 
rives its ultimate origin from Rome. We 
also find that the standards of the Rom- 
an Bar were very high—as high as they 
are today; that it was required of the 
Roman Bar “that an advocate should 
render profesional services when re- 
quested unless there was just ground of 
refusal; that he should prosecute or 
defend with diligence and fidelity even 
against the Emperor; that he should not 
be blind or deaf; and should be of good 
repute; that he should not have been con- 
victed of an infamous act; that he should 
not be advocate and judge in the same 
cause, nor be judge in such cause even 
after the termination of his advocacy; 
that after judicial appointment he should 
not practice as an advocate; if advocate 
in a cause he should not be a witness 
therein; that he should use the utmost 
care and attention; that he should be 
liable for damage caused by his fault; 
that his pleading should contain no mat- 
ter punishable or improper; that he 
should explain the law to his clients, 
and warn them against transgression 
and neglect; that he should advise them 
of the lawfulness or unlawfulmess of 
their cause of action; that he should not 
undertake an unjust cause or be used as 
an instrument of chicanery, malice or 
other unlawful action; that he should 
abstain from invectives against the 
judge, his adversary or opponent, both 
client and advocate; and that unpleasant 
truths, if necessary, should be mention- 
ed by him with the utmost forbearance 
and in moderate language; that he 
should not betray his client’s secrets, 
nor make improper use thereof, and he 
should preserve them inviolably, and 
should not testify concerning them— 


his punishment was the payment of all. 


damages, a fine, or imprisonment or 
suspension or removal; and the severest 
penalty was meted for the betrayal of 


his trust for the benefit of the oppo- 
sition.” 

We also find that from the time of 
Edward I., down to the present time, 
the English lawyer has always been re- 
garded as an officer of the Court sub- 
ject to its control and discipline at all 
times, taking an oath of fealty. This 
oath as set forth by Sharswood in his 
Ethics, is as follows: 

“Fidelity to the court, fidelity to the 
client, fidelity to the claims of truth 
and honor; these are the matters com- 
prised in the oath of office.” 

Continuing, Mr. Sharswood says: “It 
is an oath of office, and the practitioner, 
the incumbent of an office—an office 
in the administration of justice—held by 
authority from those who represent in 
her tribunals the majesty of the com- 
monwealth, a majesty truly more august 
than that of kings or emperors. It is 
an office, too, clothed with many priv- 
ileges—privileges, some of which are 
conceded to no other class or profes- 
sion.” 

I find that at one time there was a 
difference of opinion in this country as 
to the nature of the relationship of the 
lawyer to the Court, but I think it can 
be stated now without fear of successful 
contradiction, that it is usually held that 
both the admission and disbarment of at- 
torneys are judicial acts and that one 
is admitted to the Bar and exercises his 
functions as an attorney, not as a mat- 
ter of right, but as a privilege condi- 
tioned on his own good behavior and the 
exercise of a just and sound judicial 
discretion by the Court. 

Our present disbarment procedure, in 
my opinion, tends to weaken the power 
of the courts by leaving it to the exam- 
ining committee of the State Bar Asso- 
ciation appointed by the Governor, to in- 
itiate disbarment proceedings. 

In my opinion, the highest duty de- 
volves upon attorneys out of respect, not 
only to the Court presiding, but to the 
legal profession, to sedulously refrain, in 
the trial of cases, from personal contro- 
versies, invectives and denunciation of 
those who may be opposing them. No 
other conduct reflects to a greater de- 
gree upon an attorney who thus loses 
his self-control, and no higher duty rests 
upon the Court than that of immediately 
stopping such conduct. Whenever the 
Court fails to control its officers, the of- 
ficers lost respect for the Court and the 
Court becomes impotent to command the 
respect of its officers. 

But I must not pursue this subject 
longer or I will be charged with trying 
to give advice that is not needed. 

We are members of one of the great- 
est professions in the world. The prog- 
ress of our state and our nation depends 


upon its laws and the laws in the end 
depend upon the lawyers and that law- 
yer who is a member of any law-making 
body and for the sake of private gain 
or for the sake of furthering a private 
interest of any person or corporation, 
has a law enacted to that end, prostitutes 
the noble profession of which he is a 
member and endangers the stability of 
the constitution and government which 
he has sworn to protect, uphold and de- 
fend, and jeopardizes the rights of the 
people. 

It has been said that “the mind of 
the lawyer is the essential part of the 
machinery of justice; that no progress 
or reforms can be made until the lawyers 
are ready; that their influence at the 
bar, on the bench and in legislation is 
practically omnipotent; that the prog- 
ress of the law means the progress of 
the lawyer—not of a few talented men 
who are on the outposts of legal thought, 
but the great army of the commonplace 
who constitute the majority in every oc- 
cupation. It has been said that the ad- 
ministration of the law is justice itself.” 
And just here I will quote a most beau- 
tiful tribute to justice. In the transla- 
tion by Sir Francis Hawkins, Father 
Causain is quoted as saying: 

“If the world be a harp, justice wind- 
eth up the strings, stirreth the fingers, 
toucheth the instrument, giveth life to 
the airs and maketh all the excellent 
harmonies. If the world be a music box 
framed of days and nights as of white 
and black notes, justice directeth and 
composeth; if it be a ring, justice is 
the diamond; if it be an eye, justice 
is the soul; if it be a temple, justice 
is the altar.” 

It is generally admitted that we are 
living in a wonderful age; that the de- 
velopment taking place in invention, sci- 
ence and along all lines is so rapid that 
it is difficult to keep up with it. In fact, 
as the proverbial Irishman says: “We 
are moving so fast that we have to run 
like hell to stay where we are at.” 

Out of all this progress and develop- 
ment will come new problems that the 
lawyer will be called on to help solve. 

It is conceded that the greatest battles 
we have to fight are the battles of 
peace. It has been said that “the nobil- 
ity of a people lies not in its capacity 
for war, but in its capacity for peace. 
The task of war is to destroy life; the 
task of peace is to create it; to organize 
labor so that it shall not incapacitate 
men for leisure; to establish justice as 
a foundation for personality; to unfold 
in men the capacity for noble joy and 
profound sorrow; to liberate them for 
the passion of love, the perception of 
beauty, the contemplation of truth.” In 
my opinion the greatest battle ever 
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fought in this country was the intellec- 
tual battle which resulted in the adop- 
tion of our Federal Constitution. 

It has been said, “that in the estab- 
lishment and administration of justice, 
in the creation of new institutions, in 
inculeating a respect for law and order 
in and for its own sake, in bringing 
about better and more just relations 
between man and man, the lawyer is 
called upon to play his part.” 

My successor, I am sure, will accomp- 
lish more than I have as President. As 
the Legislature meets this year there 
will be greater oportunity. I trust that 
each member of the association will re- 
solve to attend the monthly meetings 
more regularly and to determine that 
he will contribute even more freely than 
he has in the past of his time and ability 
to make this association a dynamic 
force for the elevation of our profession 
and the welfare of the public. May it 
mean something to be a member of this 
association. 

HERBERT S. PHILLIPS. 


February 21st, 1929. 
Mr. J. C. Cooper, Jr., Editor, 
Florida State Bar Journal,~ 
Jacksonville, Florida. 
Dear Sir: 

In your issue of December, 1928, you 
carried on pages 8, 9, 10 and 11 an ar- 
ticle by Dean Harry R. Trusler, Univer- 
sity of Florida Law School, of certain 
criticism of the plan of Restatement of 
the Law being worked out by the Ameri- 
can Law Institute. Director Wm. Draper 
Lewis of the American Law Institute, 
3400 Chestnut Street, Philadelphia, 
wrote Dean Trusler and asked him if 
after reading the reply to the criticism 
aforesaid he had any objection to it ap- 
pearing in the Florida State Bar Jour- 
nal in which the criticism of Dean Trus- 
ler had appeared. I am advised by Di- 
rector Lewis that he has a very nice 
letter from Dean Trusler stating that 
he has no objection whatsoever to the 
Florida State Bar Journal carrying the 
reply as it carried the criticism. I think 
it would be a pleasure to you in charge 
of the publication to publish this reply, 
which is herewith attached. 

Very truly yours, 
WM. E. KAY. 


(The letter referred to above is as 

follows:) 
January 16, 1929. 

Mr. Harry R. Trusler, 
Dean, University of Florida Law School, 
Gainesville, Florida. 
My Dear Mr. Trusler: 

I have just read in the Florida State 
Bar Association Law Journal your ad- 
dress to the Conference of Local Bar 


Association Delegates at Orlando. I am 
quite sure many of those present enjoyed 
the quiet humor of the article as much 
as I did. ; 

Of course, you realize that the object 
of the Restatement of the Law is to give 
to the legal profession, and more es- 
pecially to the judiciary, an orderly ex- 


- pression of the common law, the Re- 
- statement being the work of groups of 
experts on the particular subjects un- 
dertaken for restatement as corrected 


by the discussions before the Council of 
the Institute, the meetings of the Insti- 
tute and the meetings of the co-operating 
committees of state bar associations. 
While most of us believe that the use of 
the Restatements by the law schools and 
law students will be a distinct help, I 
do not think that anyone has suggested 
that the Restatement be made “the basis 
of law instruction”, if I understand 
aright your use of the expression. In- 
deed, to confine the student to reading 
and pondering the Restatement would 
be even more absurd than confining him 
to the reading of judicial opinions. If 
then, our points of view are not so very 
far apart, may I be permitted to make 
a suggestion 

I do not know the system used by the 
faculty of the Florida Law School, but 
I assume that the student is required 
to do something; that is to say, he is 
required to attend law lectures, or read 
eases, or read text books, or perhaps a 
combination of all three. My suggestion 
is that you and the other members of 
your faculty take the Official Draft of 
the first half of Contracts and require 
the students to read and consider the 
Restatements in the light of other ma- 
terial, either lectures, text books or de- 
cisions to which they are referred. If 
the experience in other places is duplicat- 
ed, as the result of such an experiment 
you will find that the Restatements have 
a real educational value. The students, 
or at least the better part of them, be- 
come interested in comparing in class 
and with each other the statements in 
the Restatements of the Law with the 
statements made by the professor, or a 
particular court or a text book. 

Like foreign missionary work, there 
is no doubt that the Restatement of 
the Law has been of great benefit to 
those engaged in the work—in the case 
of the Restatement, an intellectual ben- 
efit. We are better lawyers than we were, 
and this mainly because the effort to 
state the law clearly and concisely has 
caused us to think through legal prob- 
lems and to use legal words and phrases 
with precision. In other words, there 
is, I submit, an opportunity, through the 
use of the Restatements in connection 
with the other material used in the class- 
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room, to improve the character of the 
instruction given. At any rate, the ex- 
periment is well worth trying. 

There is one statement of fact in your 
article which should, both in justice to 
Dean Pound of the Harvard Law School 
and the Institute, be corrected. You say 
that he has “devised the classification 
and terminology of the Restatements.” 
This is an error. Dean Pound submit- 
ted to us at our request a history of 
the legal systems of clasification which 
was not only a very real contribution 
to American legal scholarship, but has 
proved of assistance to us. We, however, 
determined at the outset to follow the 
main lines of classification of the law 
in use today by the American legal pro- 
fession and to settle all close questions 
concerning the subject under which a 
particular topic should be treated as 
they arose. As to terminology, in my 
report to the Second Meeting of the In- 
stitute I took the position, which has 
been taken ever since, that any attempt 
to first create a terminology and then 
make a Restatement of the Law would 
be a mistake, but that the exact use of 
legal terms should be worked out as we 
progressed with the Restatement. This 
method has been followed. 

I am aware of the fact that many per- 
sons who have casually glanced at the 
Restatement have a feeling that we are 
using terms in a different sense than 
they are used by the profession. This 
is an error. We have never in any 
part of the Restatement used a term in 
a sense in which it is not used by the 
legal profession, but we have been oblig- 
ed, in order to avoid loose thinking and 
unclearness, to avoid the use of a term 
in several different senses. Thus, we 
have selected for any particular word 
which the profession now uses in several 
senses one of those senses and confined 
its use to the sense selected. We have 
never fallen into the error, and I trust 
never will, of inventing a legal term. 
This has obliged us in several cases to 
use a phrase rather than a single word 
to express a legal concept for which 
there is no existing word in common use 
by the profession. 

I trust that I may have the pleasure 
of seeing you at the Annual Meeting of 
the Institute in Washington on May 9, 
10 and 11 next. I do not think you 
need fear that the atmosphere will warp 
your judgment and I can assure you 
that the discussions of matters of sub- 
stantive law will be interesting to you 
as lawyers. The discussions are not 
carried on by ignoramuses. 

With best wishes, 

Sincerely, 
(Signed) WM. DRAPER LEWIS, 
Director. 


